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OF  THE 


CIVIL  SERVICE  COMMISSION  OF   THE  STATE 

OF  NEW  YORK. 


STATE  OF  NEW  YORK: 

Executive  Chambeb,     ) 
Albany,  March  12,  1889. ) 

To -the  Speaker  of  the  Assembly  : 

I  have  the  honor  to  transmit  herewith  the  annual  report 
of  the  Civil  Service  Commissioners  for  1888. 

DAVID  B.  HILL. 


REPORT. 


Office  op  the  Civil  Sbbvice  Commission,  ) 

Albaky,  February  1,  1889^  ) 
To  the  Governor : 

Sir. —  The  undersigned,  the  Civil  Service  Commission, 
has  the  honor  to  submit  its  sixth  annual  report. 

The  number  of  persons  in  the  Civil  Service  of  the  State, 

subject  to  Civil  Service  regulations,  is  15,482,  and  is 
distributed  as  follows : 

In  the  service  of  the  State  (exclusive  of  cities)  and  sub- 
ject to  Civil  Service  rules 3 ,219 

In  the  service  of  cities,  subject  to  Civil  Service  regula- 
tions   12,263 

City  of  New  York 7,240 

City  of  Brooklyn. 2,411 

City  of  Albany. 629 

City  of  Auburn 24 

City  of  Syracuse 133 

City  of  Eochester 280 

City  of  Buffalo 917 

City  of  Binghamton 32 

City  of  Troy 207 

City  of  Ogdensburgh  . .  / 4 

Long  Island  City None  rep. 

City  of  Tonkers 158 

City  of  Elmira 58 

City  of  Kingston 15 

Ci<y  of  Newburgh 25 

City  of  Poughkeepsie 7 

City  of  Utica 100 

City  of  Amsterdam 15 

Cily  of  Dunkirk 2 
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City  of  Jamestown None  rep. 

Ciiy  of  Lockport None  rep. 

City  of  Cohoes None  rep. 

City  of  Oswego None  rep. 

City  of  Rome 11 

City  of  Schenectady None  rep. 

City  of  Watertown None  rep. 

City  of  Ithaca None  rep. 

City  of  Middletown None  rep. 

Persons  Examined. 

Number  of  persons  examined  in  State  service 939 

Number  of  persons  examined  in  city  of  New  York  ....  2,490 

Number  of  persons  examined  in  city  of  Brooklyn 903 

Number  of  persons  examined  in  city  of  Albany 87 

Number  of  persons  examined  in  city  of  Auburn 4 

Number  of  persons  examined  in  city  of  Binghamton  . .  3 

Number  of  persons  examined  in  city  of  Buffalo 136 

Number  of  persons  examined  in  city  of  Elmira 31 

Number  of  persons  examined  in  city  of  Kingston None  rep. 

Number  of  persons  examined  in  city  of  Newburgh 5 

Number  of  persons  examined  in  city  of  Ogdensburgh . .  None  rep. 

Number  of  persons  examined  in  city  of  Poughkeepsie .  1 

Number  of  persons  examined  in  city  of  Rochester 170 

Number  of  persons  examined  in  city  of  Syracuse 23 

Number  of  persons  examined  in  city  of  Troy 16 

Number  of  persons  examined  in  city  of  Utica 18 

Number  of  persons  examined  in  city  of  Tonkers 7 

Number  of  persons  examined  in  city  of  Amsterdam . . .  None  rep. 

Number  of  persons  examined  in  city  of  Dunkirk None  rep. 

Number  of  persons  examined  in  city  of  Jamestown  . . .  None  rep. 

Number  of  persons  examined  in  city  of  Lockport None  rep. 

Number  of  persons  examined  in  city  of  Oswego None  rep. 

Number  of  persons  examined  in  city  of  Rome None  rep. 

Number  of  persons  examined  in  city  of  Schenectady  . .  None  rep. 

Number  of  persons  examined  in  city  of  Watertown  -. . .  None  rep. 

Number  of  persons  examined  in  city  of  Ithaca None  rep. 

Number  of  persons  examined  in  city  of  Middletown . . .  None  rep. 

Number  of  persons  examined  in  Long  Island  City None  rep. 

Number  of  persons  examined  in  city  of  Cohoes None  rep. 
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Number  of  Persons  Appointed,  Under  the  Buijbs, 

TO  CiAssiPiED  Positions. 

Appointments  to  classified  positions  in  the  State  service,  659 

Appointments  to  classified  positions  in  the  city  of  New 

York 1,411 

Appointments  to  classified  positions  in  the  city  of 

Brooklyn 334 

Appointments  to  •  classified  positions  in  the  city  of 

Albany  52 

Appointments  to  classified  positions  in  the   city  of 

Anbum. 2 

Appointments  to  classified  positions  in  the  city  of 

Binghamton 1 

Appointments  to  classified  positions  in  the  city  of 

Buffalo 61 

Appointments  to  classified  positions  in  the  city  of  Elmira,  13 

Appointments  to  classified  positions  in  the   city  of 

Kingston None  rep. 

Appointments  to  classified  positions  in  the  city  of 

Newburgh 2 

Appointments  to  classified  positions  in  the   city  of 

Ogdensburgh None  rep. 

Appointments  to  classified  positions  in  the   city  of 

Ponghkeepsie 7 

Appointments  to  classified  positions  in  the   city  of 

Bochester 47 

Appointments  to  classified  positions  in  the   city  of 

Syracuse 16 

Appointments  to  classified  positions  in  the  city  of  Troy,  8 

Apx>ointments  to  classified  positions  in  the  city  of  Utica,  7 

Appointments  to  classified  positions  in  the  city  of 

Tonkers 64 

Appointments  to  classified  positions  in  the   city  of 

Amsterdam None  rep. 

Appoinknents  to  classified  positions  in  the   city  of 

Dunkirk None  rep. 

Appointments  to  classified  positions  in  the   city  of 

Jamestown. None  rep. 

Appointments  to  classified  positions  in  the  city  of 

Lockport None  rep. 
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Appointments  to  classified  positions  in  the  city  of 

Oswego None  rep. 

Appointments  to  classified  positions  in  the  city  of  Bome,  None  rep. 
Appointments  to  classified  positions  in  the  city  of 

Schenectady None  rep. 

Appointments  to   classified  positions  in  the   city  of 

Watertown None  rep. 

Appointments  to   classified  positions  in  the   city  of 

Ithaca None  rep. 

Appointments  to  classified  positions  in  the  city  of 

Middletown None  rep. 

Appointments  to  classified  positions  in  Long  Island 

City None  rep. 

Appointments  to   classified  positions  in  the  ^city  of 

Cohoes None  rep. 

The  Numbeb  of  Bemoyals  Made. 

In  the  classified  service  of  the  State 179 , 

In  the  city  of  New  York,  classified  service 194 

In  the  city  of  Brooklyn,  classified  service 84 

In  the  city  of  Albany,  classified  service 14 

In  the  city  of  Auburn,  classified  service None  rep. 

In  the  city  of  Binghamton,  classified  service None  rep. 

In  the  city  of  Bnffalo,  classified  service 9 

In  the  city  of  Elmira,  classified  service 1  . 

In  the  city  of  Kingston,  classified  service None  rep. 

In  the  city  of  Newburgh,  classified  service None  rep. 

In  the  city  of  Ogdensburgh,  classified  service None  rep. 

In  the  city  of  Poughkeepsie,  classified  service None  rep. 

In  the  city  of  Bochester,  classified  service None  rep. 

In  the  city  of  Syracuse,  classified  service 2 

In  the  city  of  Troy,  classified  service 1 

In  the  city  of  TJtica,  classified  service None  rep. 

In  the  city  of  Tonkers,  classified  service 22 

In  the  city  of  Amsterdam,  classified  service None  rep. 

In  the  city  of  Dunkirk,  classified  service None  rep. 

In  the  city  of  Jamestown,  classified  servi<5e None  rep. 

In  the  city  of  Lockport,  classified  service None  rep. 

In  the  city  of  Oswego,  classified  service None  rep. 

In  the  city  of  Bome,  classified  service None  rep. 
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In  the  city  of  Schenectady,  classified  service None  rep. 

In  the  city  of  Watertown,  classified  service None  rep. 

In  the  city  of  Ithaca,  classified  service None  rep. 

In  the  city  of  Middletown,  classified  service  None  rep. 

In  Long  Island  City None  rep. 

In  the  city  of  Cohoes None  rep. 


NtniBEB  OF  Promotions  Madb. 

In  State  classified  service 

In  classified  service,  city  of  New  York 

In  classified  service 
In  classified  service 
In  classified  service 
In  classified  service 
In  classified  service 
In  classified  service 
In  classified  service 
In  classified  service 
In  classified  service 
In  classified  service 
In  classified  service 
In  classified  service 
In  classified  service 
In  classified  service 
In  classified  service 
In  classified  service 
In  classified  service 
In  classified  service 
In  classified  service 
In  classified  service 
In  classified  service 
In  classified  service 
In  classified  service 
In  classified  service 
In  classified  service 
In  classified  service 
In  classi^ed  service 


city  of  Brooklyn. 

city  of  Albany 

city  of  Auburn None 

city  of  Binghamton None 

city  of  Buffalo 

city  of  Elmira 

city  of  Kingston None 

city  of  Newburgh None 

city  of  Ogdensburgh None 

city  of  Poughkeepsie None 

city  of  Rochester None 

city  of  Syracuse 

city  of  Troy 

city  of  Utica 

city  of  Yonkers. None 

city  of  Amsterdam None 

city  of  Dunkirk None 

city  of  Jamestown None 

city  of  Lockport None 

city  of  Oswego None 

city  of  Rome None 

cily  of  Schenectady None 

city  of  Watertown None 

cily  of  Ithaca None 

city  of  Middletown None 

city  of  Cohoes ' None 

Long  Island  City None 
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The   Number  of  Pebsons  Who  Have  Entered  Examinations 

IN  THE  Classified  Sebyige. 

In  the  State  service 939 

In  the  city  of  New  York 2,490 

Average  age,  32  years. 

Education,  how  obtained : 

(1.)  Common  school 1 ,129 

(2.)  Private 207 

(3.)  Academic. 85 

(4.)  CoUegiate 315 

In  the  city  of  Brooklyn 965 

Average  age,  29  years. 

Education,  how  obtained : 

(1.)  Common  school 734 

(2.)  Private 89 

(3.)  Academic ; . . .         24 

(4.)  Collegiate , 82 

In  the  city  of  Albany 87 

Average  age,  32  years. 

Education,  how  obtained : 

(1.)  Common  school 63 

(2.)  Private 8 

(3.)  Academic 10 

(4.)  Collegiate 6 

In  the  city  of  Auburn 4 

Average  age,  40  years. 

Education,  how  obtained : 

(1.)  Common  school 3 

(2.)  CoUegiate 1 

In  the  city  of  Binghamton 3 

Average  age,  41  years. 
Education,  how  obtained : 

(1.)  Common  school 3 

In  the  city  of  Buflfalo 135 

Average  age.     (Not  reported.) 
Education,  how  obtained : 

(1.)  Common  school.     (All  save  those  who  are 
self-educated.) 
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In  the  city  of  Elmira 31 

Average  age,  32  years. 

Edxication,  how  obtained : 

(1.)  Common  school 29 

(2.)  Academic 1 

(3.)  Collegiate 1 

In  the  city  of  Kingston , Not  rep. 

In  the  city  of  Newburgh 5 

Average  age,  35  year& 
Education,  how  obtained : 
(1.)  Common  schooL     (AIL) 

In  the  city  of  Ogdensburgh Not  rep. 

In  the  city  of  Poughkeepsie 11 

Average  age,  42  years. 

Education,  how  obtained.     (Not  reported.) 

In  the  city  of  Bochester 170 

Average  age.     (Not  reported.) 

Education,  how  obtained : 

(1.)  Common  school 149 

(2.)  Private 2 

(3.)  Academic 11 

In  the  city  of  Syracuse 23 

Average  age,  33  years. 

Education,  how  obtained : 

(1.)  Common  school.     (Chiefly.) 

In  the  city  of  Troy 16 

Average  age,  31  years  7  months. 

Education,  how  obtained : 

(1.)  Common  school 10 

(2.)  Academic 2 

In  the  city  of  Utica 18 

Average  age,  33^  years. 
Education,  how  obtained : 
(1.)  Common  school 18 

In  the  city  of  Tonkers 7 

Average  age,  28  year& 
Education,  how  obtained : 
(1.)  Common  school 7 
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In  the  city  of  Amsterdam  . .  < Not  rep. 

In  the  city  of  Dunkirk Not  rep. 

In  the  dty  of  Jamestown Not  rep. 

In  the  city  of  Lockport Not  rep. 

In  the  city  of  Oswego Not  rep 

In  the  city  of  Bome Not  rep. 

In  the  city  of  Schenectady Not  rep. 

In  the  city  of  Watertown Not  rep. 

In  the  city  of  Ithaca Not  rep. 

In  the  city  of  Middletown « Not  rep. 

In  the  city  of  Cohoes Not  rep. 

In  Long  Island  City Not  rep. 

NUMBEB  OF  PeBSONS  WHO   PASgED  COMPETtTIVE  EXAICINATIONS  AND 
HAVE  BEEN  ENTERED  UPOlJ  ELIGIBLE  LiSTS. 

In  the  State  service  : 

In  1887 264 

In  1888 247 

In  the  city  of  New  York  : 

In  1887 1,733 

In  1888 1,267 

In  the  city  of  Brooklyn : 

In  1887 755 

In  1888 37! 

In  the  city  of  Albany : 

In  1887 68 

Inl888 60 

In  the  city  of  Aubnm  : 

In  1887 Not  rep. 

In  1888 3 

In  the  city  of  Binghamton  : 

In  1887 Not  rep. 

In  1888 Not  rep. 

In  the  city  of  Buffalo  : 

.    In  1887 '  Not  rep. 

In  1888 67 

In  the  city  of  Elmira : 

In  1887 Not  rep. 

In  1888 24 
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In  the  city  of  EingBton : 

In  1887  

In  1888 

In  the  city  of  Newburgh : 

In  1887  

In  1888  

In  the  city  of  Ogdensbni^h : 

In  1887 

In  1888  

In  the  city  of  Poughkeepsie  : 

In  1887  

In  1888  

In  the  dty  of  Bochester : 

In  1887 

In  1888 

In  the  dty  of  Syracuse : 

In  1887  

In  1888  

In  the  city  of  Troy : 

In  1887  

In  1888  

In  the  city  of  Utica : 

In  1887  

In  1888  

• 

In  the  city  of  Yonkers : 

In  1887  

In  1888  

In  the  city  of  Amsterdam : 

In  1887  

In  1888  

In  the  city  of  Dunkirk : 

In  1887 : 

In  1888  

In  the  city  of  Jamestown : 

In  1887  

In  1888  
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In  the  city  of  Lockport : 

In  1887 Not  rep. 

In  1888 Not  rep. 

In  the  city  of  Oswego  : 

In  1887 Not  rep. 

In  1888 Not  rep. 

In  the  city  of  Borne  : 

In  1887 Not  rep. 

In  1888 Not  rep. 

In  the  city  of  Schenectady : 

In  1887 Not  rep. 

In  1888 Not  rep. 

In  the  city  of  Watertown : 

In  1887 : Not  rep. 

In  1888 Not  rep. 

In  the  city  of  Ithaca : 

In  1887 Not  rep. 

In  1888 Not  rep. 

In  the  city  of  Middletown : 

In  1887 Not  rep. 

In  1888 Not  rep. 

In  the  city  of  Cohoes  : 

In  1887 Not  rep. 

In  1888 Not  rep. 

In  Long  Island  City : 

In  1887 Not  rep. 

In  1888 Not  rep. 

Number  of  Laborers  not  Ciassifibd  Under  the  Civil 

Service  Bules. 

In  the  city  of  New  York 2,829 

In  the  city  of  Brooklyn 954 

In  the  city  of  Albany 28 

In  the  city  of  Auburn  (average  number) 50 

In  the  city  of  Binghamton    20 

In  the  city  of  Buffalo Not  rep. 

In  the  city  of  Elmira 125 

In  the  city  of  Kingston 7 
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In  the  city  of  Newburgh  (average  numbe^) 47 

In  the  city  of  Ogdensbargh Not  rep. 

In  the  city  of  Poughkeepsie Not  rep. 

In  the  city  of  Bochester    Not  rep. 

In  the  city  of  Syracuse 147 

In  the  city  of  Troy Not  rep. 

In  the  city  of  Utica  (average  number) 25 

In  the  city  of  Amsterdam Not  rep. 

In  the  city  of  Dunkirk Not  rep. 

In  the  city  of  Jamestown   Not  rep. 

In  the  city  of  Lockport Not  rep. 

In  the  city  of  Oswego  • Not  rep.^ 

In  the  city  of  Bome  Not  rep. 

In  the  city  of  Schenectady Not  rep. 

In  the  city  of  Watertown Not  rep. 

In  the  city  of  Ithaca Not  rep. 

In  the  city  of  Middletown , . .  Not  rep. 

In  the  city  of  Gohoes Not  rep. 

In  Long  Island  City. . .  .• Not  rep. 

CmEF  Examinee's  Repoet. 

Attention  is  respectfully  invited  to  the  report  of  the 
Chief  Examiner  herewith  transmitted,  v^hich  v^ill  exhibit 
the  principal  operations  of  the  year  in  the  examination  of 
persons  for  the  State  service. 

SUMMAEY  OF  StATE  EXAMINATIONS. 

The  following  is  a  summary  of  the  results  of  examina- 
tions of  employes  m  the  State  service  held  during  the  year: 


Competitive  examination 

Non-competitive  examination  (Schedule  C). . . 
Non-competitive exan^ination  (Schedule  D). . . 


Totals. 


Number 
examined. 

Qualified. 

349 
112 

478 

247 
107 
474 

939 

828 

Not 
qnaliiied. 


102 
5 
4 

HI 
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Prison  Officebs. 

Heretofore  but  one  eligible  list  for  all  prison  oflScers  had 
been  prepared.  As  the  several  State  prisons  are  located 
widely  apart,  it  often  happened  that  men  who  reside  in 
the  vicinity  of  one  prison  were  appointed  to  positions  at 
another  and  distant  prison.  This  caused  much  incon- 
venience and  embarrassment.  Frequent  applications  for 
leave  of  absence  to  enable  the  employes  to  visit  their 
homes,  and  unnecessary  traveling  expenses  imposed  upon 
the  employes,  and  a  lack  of  knowledge  on  the  part  of  the 
chiefs  of  the  prisons  as  to  the  fitness  of  men  for  guard  duty, 
so  important  in  maintaining  prison  discipline,  induced  the 
commissioners  to  provide  for  special  eligible  lists  for  each 
of  the  prisons  in  the  State,  and  the  results  have  been  most 
satisfactory  to  the  several  wardens  of  the  prisons  and  to 
the  men  appointed. 

The  examinations  for  prison  officers  have  all  been  con- 
ducted in  person  by  the  Chief  Examiner,  assisted  by  the 
warden  and  principal  keeper  at  each  prison.  Each  candi- 
date was  examined  orally,  separately,  and  such  questions 
were  asked  as  would  test  the  special  qualifications  of  the 
candidate  for  this  particular  work.  In  marking  the  candi- 
dates, the  result  of  this  oral  examination  was  given  greater 
weight  than  the  marking  in  any  particular  subject  in  which 
candidates  were  required  to  write  out  answers  to  printed 
questions.  The  standing  of  each  candidate  in  the  oral 
examination  was  determined  by  the  examiners  at  the  time ; 
heretofore  the  answers  to  the  questions  put  in  the  oral 
examination  were  taken  down  by  a  stenographer,  and  after 
being  written  out  were  marked  by  a  board  of  prison 
experts.  As  the  board  had  no  opportunity  to  observe  the 
manner  of  answering  and  the  peculiarities  of  the  individual, 
the  oral  examination,  as  heretofore,  served  no  purpose  that 
might  not  have  been  obtained  by  printed  questions. 

The  prison  oflScers  express  themselVes  as  being  much 
pleased  with  the  opportunity  thus  aflforded  to  judge  of  the 
character  and  fitness  of  candidates. 

The  same  system  of  special  eligible  lists  is  now  observed 
for  all  employes  in  each  of  the  State  asylums,  hospitals 
and   reformatories.    Inasmuch   as   special   and    peculiar 
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qualifications  are  required  in  these  institutions,  it  is 
believed  that  the  provision  for  an  eligible  list  confined'to 
each  one  of  them  will  prove  useful. 

Cities. 

The  reports  of  the  mayors  of  the  principal  cities  in  the 
State  as  to  the  results  of  the  Civil  Service  law  and  regula- 
tions in  regard  to  appointments  and  promotions,  and  as  to 
the  character  and  efficiency  of  the  persons  appointed,  are  • 
gratifying. 

It  will  be  observed  that  the  reports  from  the  cities  of 
New  York,  Brooklyn,  Buffalo,  Syracuse,  Auburn  andUtica 
are  all  strongly  commendatory  of  the  results  obtained  from 
the  system  of  comj>etitive  examination;  it  is  in  these  large 
cities  that  the  reform  in  the  Civil  Service  has  been  most 
thoroughly  established  and  enforced,  whilst  in  the  other 
municipalities,  from  which  less  encouraging  reports  are 
received,  the  system  has  been  either  imperfectly  tried  in 
some  of  them,  or  in  oth(  rs  no  serious  attempt  has  been 
made  to  inaugurate  Civil  Service  methods  as  required  by 
law.  It  is,  however,  in  the  power  of  any  taxpayer  who 
desires  to  compel  the  authorities  of  the  city  in  which  he 
resides  to  comply  with  the  requirements  of  the  law 
respecting  appointments  in  the  Civil  Service  to  bring  an 
action  in  the  Supreme  Court  for  that  purpose;  and  the 
adjudications  already  made  in  similar  cases  referred  to  in 
this  report,  under  the  head  of  "judicial  decisions,"  afford 
ample  evidence  that  the  courts  will  forbid  the  payment  of 
salaries  to  public  officers  subject  to  Civil  Service  regula- 
tions who  have  not  been  appointed  in  conformity  with  them. 

Referring  to  the  reports  from  several  cities  in  which  it 
appears,  from  the  extracts  herewith  given,  that  in  some 
instances  no  steps  have  been  taken  to  frame  and  adopt 
Civil  Service  regulations,  and  that  in  other  places  that 
duty  has  been  imperfectly  performed,  it  may  be  useful  to 
invite  the  attention  of  all  concerned  to  the  provisions  of 
section  8  of  chapter  354  of  the  Laws  of  1883,  as  amended 
by  section  2  of  chapter  410  of  the  Laws  of  1884 : 

Section  8.  The  Mayor  of  each  city  in  this  State  is  authorized 
and  is  hereby  directed  to  prescribe  such  regulations  for  the 
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admission  of  persons  into  the  Civil  Service  of  snoh  city  as  may 
best  promote  the  efficiency  thereof  and  ascertain  the  fitness  of 
candidates  in  respect  to  character,  knowledge  and  ability  for  the 
branch  of  the  service  into  which  they  seek  to  enter ;  and  for  this 
purpose  he  shall  from  time  to  time  employ  suitable  persons  to 
conduct  such  inquiries  and  make  examinations,  and  shall  pre- 
scribe their  duties  and  establish  regulations  for  the  conduct  of 
persons  who  may  receive  appointment  in  the  said  service.  And 
'  the  regulations  so  to  be  prescribed  shall,  among  other  things, 
provide  and  declare  as  in  the  second  subdivision  of  the  second 
section  of  this  act  is  provided  and  declared  in  reference  to  regu- 
lations for  admission  to  the  Civil  Service  of  the  State. 

"  Within  two  months  after  the  passage  of  this  act,  it  shall  be  the 
duty  of  each  of  said  Mayors  in  and  by  such  regulations  to  cause 
to  be  arranged  in  classes  the  several  clerks  and  persons  employed 
or  being  in  the  public  service  of  the  city  of  which  he  is  Mayor, 
and  he  shall  include  in  one  or  more  of  such  classes,  so  far  as  is 
practicable  for  the  purposes  of  the  examination  herein  provided 
for,  all  subordinate  clerks  and  officers  in  the  public  service  of  the 
said  city  to  whom  his  power  under  this  act  extends. 

'^  After  the  termination  of  three  months  from  the  passage  of  this 
act  no  officer  or  clerk  shall  be  appointed,  and  no  person  shall  be 
admitted  to  or  be  promoted  in  either  of  the  said  classes  now 
existing  or  that  may  be  arranged  hereunder  pursuant  to  said 
rules,  until  .he  has  passed  the  examination  or  is  shown  to  be 
exempted  from  such  examination  in  conformity  with  such  regu- 
lations. Such  regulations  hereinafter  prescribed  and  established, 
and  any  subsequent  modification  thereof  shall  take  effect  upon  the 

approval  of  the  New  York  Civil  Service  Commission. 

«  *  «  <N-  «  «  « 

''It  shall  be  the  duty  of  all  those  in  the  official  service  of  any 
such  city  to  conform  and  comply  with  any  regulations  made 
pursuant  to  this  act,  and  to  aid  and  facilitate  in  all  reasonable 
and  proper  ways  the  enforcement  of  all  regulations  and  the  hold- 
ing of  all  examinations  which  may  be  required  under  the  authority 
conferred  by  this  section."  *  *    .        *  *  * 

Njw  York. 

The  Mayor  of  New  York,  Hon.  Abram  S.  HEwrrr,  reports  as 
follows:  "My  opinion  is  that  the  effect  of  the  application  of  the 
Civil  Service  law  to  appointments  and  promotions  has  been  to 
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improYe  the  character  and  efficiency  of  the  persons  appointed.  It 
has  tended  directly  to  promote  the  selection  from  among  lists  of 
applicants  that  are  best  qualified  for  the  several  positions  to  which 
they  have  sought  ^appointment  or  promotion.  The  examinations 
have  been  practical  in  their  character,  and  directly  adapted  to  test 
the  fitness  of  applicants  for  the  various  positions  referred  to.  The 
effect  upon  the  appointing  officers  has  been  to  impress  upon  them, 
in  the  most  direct  way,  that  appointments,  under  the  law,  must  be 
made  from  among  those  persons  who  are  best  fitted  .for  the  posi- 
tions to  which  they  are  appointed,  and  it  has  thus  tended  to 
diminish  the  pressure  upon  them  to  make  appointments,  irrespec- 
tive of  fitness,  for  personal  or  political  reasons.  I  am  satisfied 
that  my  answer  to  both  questions  is  especially  applicable  to 
appointments  in  the  Police  and  Fire  departments  in  the  city  of 
New  York." 

The  Civil  Service  Commissioners  of  the  city  of  New  York, 
E.  P.  Wheeleb,  chairman ;  E.  L.  Godkin  and  E.  K  Eobinson, 
Esqs.,  report  to  the  Mayor  of  the  city :  "  That  towards  the  close 
of  the  year  a  circular  was  sent  by  the  secretary  of  the  Examining 
Board  to  the  heads  of  the  various  city  departments,  asking  a  state- 
ment of  the  result  of  their  experience  of  the  working  of  the  law 
within  their  respective  spheres.  This  elicited  from  the  Police 
Department,  and  from  the  Police  Department  alone,  some  com- 
plaints, of  which  the  twg  serious  ones  were  that  the  present  system 
of  certification  under  the  regulations  virtually  transferred  the 
selection  of  candidates  for  admission  to  the  police  force  from  the 
Police  Board  to  the  Civil  Service  Examining  Board,  and  that 
the  percentage  of  resignations  and  dismissals  under  charges  was 
greater  among  those  appointed  since  the  law  went  into  operation 
than  among  those  appointed  before." 

The  New  York  City  Commissioners  in  their  report  proceed  to 
show  that  the  first  complaint  appears  to  be  based  upon  a  misappre- 
hension of  the  facts  of  the  case,  and  they  add  that  if  there  be  any 
real  foundation  for  the  second  complaint  "  it  indicates  insufficient 
or  negligent  or  corrupt  prosecution  of  the  preliminary  inquiries 
into  the  moral  character  of  candidates  for  admission  to  the  force. 
This  investigation  is,  under  the  Civil  Service  regulations,  left 
wholly  to  the  Captain  of  the  Precinct  in  which  the  applicant 
resides,  who  prosecutes  it  through  his  detectives  or  patrolmen. 
If,  therefore,  a  large  number  of  candidates  find  their  way  into  the 
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force  whose  morality  proves  defective  when  tested  by  the  actual 
service,  the  responsibility  rests  with  the  police  department  The 
municipal  service  board  could  really  undertake  the  duty,  but  pro- 
vision of  distinct  machinery  for  the  purpose  would  be  expensive 
and  the  investigation  by  the  police  department  in  this  field 
certainly  ought  to  be  made  trustworthy." 

Referring  to  the  general  operation  of  the  Civil  Service  law  in 
the  city  of  New  York,  the  city  commissioners  state :  "  The 
questions  which  have  come  before  the  Supervisory  Board  for 
adjustment  during  the  year  1887,  have  been  fewer  in  number  and 
less  important  than  in  any  preceding  year.  This  has  been  due,  in 
part,  to  the  greater  familiarity  of  the  various  departments  with 
the  working  of  the  law ;  in  part,  to  a  better  acquaintance  on  the 
part  of  the  candidates  with  the  scope  and  design  of  the  regula- 
tions, and  in  part  also  to  the  revision  which  the  regulations  have 
undergone  in  the  light  of  a  more  varied  experience  of  the  require- 
ments of  the  municipal  service." 

Brooklyn. 

The  Mayor  of  Brooklyn,  Hon,  Alfred  C.  Chapin,  in  reply  to 
the  inquiry,  what,  in  the  Mayor's  opinion,  is  the  effect  of  the  appli- 
cation of  the  Civil  Service  law  to  appointments  and  promotions,  as 
to  the  character  and  efficiency  of  the  persons  appointed,  states  : 
"That  the  effect  is  good ; "  and  in  reply  to  the  further  inquiry  as 
to  the  effect  of  the  law  upon  appointing  officers  and  especially  with 
reference  to  appointments  in  the  Police  and  Fire  departments, 
the  Mayor  states:    "That  the  effect  is  good  in  both  particulars." 

The  Chairman  of  the  CivU  Service  Commission  of  Brooklyn, 
Edward  M.  Sh£PAKD,.  reports:  ."That  in  the  opinion  of  the 
Brooklyn  Commission,  the  reform  system  has  during  the  past 
year  made  steady  progress  in  the  favor  of  the  people  of  their  city. 
The  friction  and  embarrassments  inevitably  attending  the  radical 
change  in  official  and  political  methods  sought  by  the  reform  laws 
are  still  great,  but  they  are  diminishing.  With  a  wider  popular 
appreciation  of  the  practical  character  of  competitive  tests  now 
applied,  it  would  be  easy  to  make  the  tests  still  more  thorough 
and  satisfactory,  and  to  justify  the  growing  popular  confidence  in 

• 

the  success  of  the  reform."  Chairman  Shepabd  likewise  remarks  : 
"  That  in  the  general  service  of  the  city  (Brooklyn)  the  power  of 
removal  of  persons  occupying  positions  within  the  competitive 
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schedule  exercised  upon  the  mere  opinion  of  the  heads  of  depart- 
ments was  only  twenty-eight  out  of  a  total  of  2,055  places.  This 
is  an  excellent  illustration  of  the  continuity  of  the  public  service 
which  the  Civil  Service  laws  have  largely  helped  to  establish.  In 
the  city  of  Brooklyn  there  are  no  positions  filled  by  non-competitive 
examinations.  Positions  within  the  operation  of  the  Civil  Service 
laws  are  divided  into  three  schedules,  A,  B  and  D.  Schedule  A 
includes  places  which,  although  within  the  scope  of  the  law, 
nevertheless  are  excluded  from  competition  by  the  Civil  Service 
regulations,  the  appointments  being  solely  within  the  power  of  the 
appointing  officers,  the  number  of  these  places  being  207.  Schedule 
B  includes  the  places  filled  by  open  and  free  competitive 
examinations  conducted  by  this  Commission,  and  of  those  places 
there  are  2,055.  Schedule  D  includes  laborers  employed  by  the 
day,  the  number  of  whom  varies  greatly  with  the  season  of  the  year 
and  the  work  done  upon  the  parks  and  public  works  of  the  city. 
There  is  no  examination  for  positions  in  Schedule  D.  The  former 
Schedule  C  which  included  places  filled  by  appointment  by  the 
heads  of  departments  subject  to  a  so-called '  pass  examination '  by 
the  Civil  Service  examiners  was  abolished  in  Brooklyn  in  1884. 
The  conclusion  was  then  reached  that  it  was  impracticable  to  make 
pass  examinations  for  appointees  already  selected,  at  all  satisfac- 
tory ;  and  that  where  open  competitive  examinations  could  not  be 
successfully  applied,  it  was  unwise  to  divide  the  responsibility  of 
single  appointments  t)etween  the  head  of  a  department  and  a 
board  of  examiners." 

AUBUBN. 

The  Chairman  of  the  Civil  Service  Board  of  Auburn,  Bobebt  F. 
Young,  Esq.,  reports :  "That  the  operations  of  the  law  have  been 
in  every  case,  to  place  in  office  good,  reliable  and  experienced  inen, 
securing  appointees  of  good  character  and  efficiency.  The  act  also 
saves  the  appointing  officers  a  great  deal  of  annoyance."  Chairman 
TouNG  adds :  "  This  board  has  no  suggestions  to  make,  but,  as 
far  as  service  in  this  city  is  concerned,  it  is  exceUent" 

BiNGHAMTON. 

The  Chairman  of  the  Civil  Service  Commission  of  Binghamton, 
David  Mubbay,  Esq.,  reports  to  the  Mayor,  Hon.  T.  E.  Mobqan  : 
"That  the  officers  of  the  police  force  are  the  only  officers  who 
come  within  the  rules  governing  the  Civil  Service  of  the  city; 
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there  are  none  of  the  other  officers  mentioned  m  Schedule  B 
employed  in  the  city.  The  rules  provide  that  appointments  may 
be  made  subject  to  examination  by  this  board.  We  have,  therefore, 
had  no  competitive  examination  duriii^  the  past  year.  The  several 
boards  which  are  responsible  for  the  proper  execution  of  the  city 
affairs  in  the  several  departments  are  non-partisan,  and  we  do  not 
know  of  any  violations  of  law  regarding  political  assessments  or 
of  other  parts  of  the  Civil  Service  laws  or  rules.  The  manage- 
ment of  the  affairs  of  this  city  is  in  the  hands  of  successful  busi- 
ness men,  who  give  their  time  and  energy  to  its  conduct,  and  the 
high  credit  of  the  city  in  financial  circles,  its  general  prosperity 
and  rapid  growth  are  a  splendid  reward,  ©f  which  every  citizen 
may  well  feel  proud." 

The  Mayor  reports  that  the  application  of  the  Civil  Service  law 
has  probably  had  a  good  effect ;  and  he  adds  that  the  report  of  the 
chairman  of  the  Civil  Service  Commission  is  approved  by  the 
Mayor  and  may  be  considered  an  answer  to  the  other  inquiries 
addressed  to  him  by  the  State  Commissioners. 

Buffalo. 

The  report  from  the  city  of  Buffalo  is  made  by  a  commitWe 
appointed  by  the  Civil  Service  Commission  of  Buffalo,  consisting  of 
Prank  M.  Looins,  Henry  W.  Spragub  and  Harvey  W.  Putnam, 
Esqs.  They  suggest  that  all  teachers  employed  in  the  public 
schools  throughout  the  State,  excepting  the  chief  teacher  in  graded 
schools,  be  subject  to  competitive  Civil  Service  examinations.  They 
also  suggest  that  the  Civil  Service  laws  be  amended  by  eliminating 
the  provision  exempting  from  Civil  Service  examinations  those 
subordinates  for  whose  errors  or  violations  of  duty  the  head  of  a 
department  is  financially  responsible ;  and  where  the  head  of  a 
department  is  responsible  for  misappropriations  oi*  misappUcations 
of  public  moneys  by  the  subordinate  officer,  giving  as  the  reason 
for  this  suggestion  that,  in  its  present  form,  the  Civil  Service  law 
is  frequently  evaded  by  special  legislation  requiring  the  filing  of 
bonds  by  the  heads  of  departments  who  do  not  receive  public 
money,  and  that  the  only  effect  of  such  legislation  is  to  restrict  and 
limit  the  application  of  the  Civil  Service  laws  within  a  very  narrow 
compass.  The  committee  likewise  recommend  that  an  act  be 
passed,  requiring  the  mayors  of  the  several  cities  to  appoint  a  sec- 
retary for  the  local  Civil  Service  Commission  with  a  salary  to  be 
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named  in  the  act,  and  making  it  the  dntj  of  the  Common  Oonnoil 
or  other  proper  authority  to  appropriate  a  reasonable  sum  to  be 
named  in  the  act  to  defray  the  ordinary  and  necessary  expenses  of 
such  local  commission;  and  the  committee  recommend  that  in 
the  city  of  Buffalo  the  salary  of  the  secretary  be  fixed  at  not  less 
than  eight  hundred  dollars  ($800)  per  annum,  and  not  more  than 
fifteen  hundred  dollars  ($1,500),  at  the  discretion  of  the  Mayor. 
And  that  for  the  ordinary  expenses  of  the  commission  for  Buffalo, 
the  committee  suggests  that  a  sum  not  less  than  two  hundred  and 
fifty  dollars  ($250),  and  not  more  than  four  hundred  dollars  ($400) 
for  ordinary  expenses  be  directed  to  be  appropriated  annually. 

Elmiba. 

The  Mayor  of  Elmira  reports  :'  "  That  the  effect  of  the  applica- 
tion of  the  Civil  Service  law  to  appointments  aud  promotions,  as  to 
the  character  and  efficiency  of  the  persons  appointed,  is  favorable."  . 
And  in  reply  to  question  eleven,  asking  the  Mayor's  opinion  as  to 
the  effect  of  the  Civil  Service  laws  and  regulations  upon  appoint- 
ing officers,  and  especially  what  effect,  if  any,  the  law  has  had  upon 
appointments  in  the  Police  and  Fire  departments,  the  Mayor 
answers  :  "  That  it  has  a  beneficial  effect.  Better  men  apply  for 
the  positions  and  thus  render  the  standard  higher."  In  reply  to 
question  twelve,  and  as  to  the  effect  of  the  law  in  regard  to  political 
assessments,  the  Mayor  says :  "It  has  been  favorable." 

Newburgh. 

The  Mayor  of  Newburgh,  Hon.  Benjamin  B.  Odell,  reports  : 
"  That  the  application  of  the  Civil  Service  law  in  that  city  has  con- 
siderably improved  the  service,  as  to  the  character  and  efficiency  of 
the  persons  appointed ;  and  that  the  law  greatly  relieves  him  from 
the  annoyance  of  incompetent  applicants,  and  has  enabled  him  to 
secure  better  appointments  in  the  Police  Department."  He  adds 
"  that  no  political  assessments  are  made  in  the  city  government  of 
Newburgh." 

Charles  E.  Snyder,  president  of  the  Civil  Service  Board  of 
Newburgh,  concurs  in  the  foregoing  opinions  expressed  by  the 

Mayor. 

Ogdensburgh. 

The  Mayor  of  Ogdensburgh  reports  that  the  employes  hereto- 
fore appointed  under  the  Civil  Service  rules  '*  have  all  remained 
in  office,  efficient  and  non-partisan  in  their  action." 
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PonaHEEEPSIE. 

The  Mayor  of  Ponghkeepsie,  Hon.  Edward  Ellsworth,  reports  -. 
"  That  the  Civil  Service  law,  by  giving  a  measure  of  qualifications, 
secures  a  better  class  of  applicants  and  better  service ;"  and,  he 
adds,  "  that  the  effect  upon  the  appointing  officers,  and  especially 
with  reference  to  appointments  in  the  Police  and  Fire  depart- 
ments, is  good."  And  he  states  ''  that  during  his  administration 
he  has  not  been  informed  of  any  violation  of  the  law  prohibiting 
political  assessments  upon  employes  in  the  public  service." 

BOCHESTER. 

William  F.  Peck,  Esq.,  of  the  Civil  Service  Commission  of 
Rochester,  reports,  with  the  approval  of  the  Mayor,  that  he  has 
no  suggestion  to  make  relative  to  any  amendment  of  the  Civil 
Service  law.  But,  with  regard  to  its  enforcement,  he  suggests 
that  it  might  be  weU  "  to  provide  a  heavy  penalty  for  any  violation 
of  the  law  on  the  part  of  the  appointing  power.  The  Common 
Council,  the  Executive  Board  and  the  Board  of  Health  have 
always  sought  to  evade  the  law,  and  have  complied  with  its  pro- 
visions only  *  as  far  as  they  were  compelled  to  do  so.'  During 
the  period  of  nearly  four  years,  in  which  I  have  been  a  member 
of  the  Executive  Board,  I  have  been  Sngaged  in  a  constant  struggle 
with  these  bodies  to  maintain  the  law.  The  Health  Board  seems 
now  inclined  to  obey  the  letter  of  the  law,  to  say  the  least,  but 
the  Executive  Board  makes  constant  trouble  by  making  temporary 
appointments  and  then  keeping  those  appointees  in  office  by  one 
pretense  or  another.  The  Common  Council  will  probably  not 
undertake  a  deliberate  violation  of  the  law  for  some  time  to  come, 
having  learned  a  lesson  that  ought  to  be  salutary.  More  than  a 
year  ago  the  Common  Council  created  a  new  office,  that  of  lamp 
inspector,  merely  to  pay  a  political  debt,  and  filled  the  office 
immediately  with  the  person  for  whom  it  was  created.  No  argu- 
ment in  favor  of  any  one  else  was  allowed,  and  as  for  paying  any 
attention  to  the  Civil  Service  law,  the  very  idea  was  laughed  to 
scorn,  the  chairman  of  the  lamp  committee  telling  me  himself  that 

all  he  had  to  say  on  the  subject  was  *  Civil  Service  be .'     I 

applied  to  the  Supreme  Court  for  an  injunction,  and  obtained  it 
readily,  and  the  case  was  argued  last  April  before  Justice  Angle, 
one  of  the  best  judges  in  the  State,  whose  opinion,  even  off  the 
bench,  carries  great  weight     He  took  the  papers,  and  handed 
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down  in  September  bis  decision,  sustaining  tbe  law,  as  you  wiU 
see  by  tbe  inclosed  slip.  Tbe  Common  Council,  bowever,  was  not 
disposed  to  give  up  so  readily,  and  it  yielded  to  tbe  pernicious 
advice  of  tbe  city  attorney,  instructing  bim  to  appeal  tbe  case  to 
tbe  General  Term.  Tbe  Mayor  promptly  vetoed  tbat  resolution, 
and  tbe  Common  Council  failed  to  pass  it  over  bis  veto,  five  voting 
in  favor  of  it,  nine  against  it.  Tbat  ended  tbe  matter,  and  since 
tben  tbere  bas  been  a  more  wbolesome  respect  for  tbe  law  tban 
before."     (See  appendix,  page  220,  Civil  Service  Inj.  Case.) 

Syracuse. 
Charles  H.  Peck,  Esq.,  President  of  tbe  Board  of  Municipal 
Service  Examiners  for  tbe  city  of  Syracuse,  reports :  "  Tbat  since 
tbe  adoption  of  tbe  Civil  Service  regulations  tbere  bas  been  a 
steady  effort  to  give  tbem  due  force  and  effect.  It  was  found 
difficult  to  revolutionize,  at  once,  tbe  system  of  making  municipal 
appointments  for  reasons  merely  political ;  but,  in  consequence 
of  a  sincere  desire  on  tbe  part  of  tbe  examiners  to  enforce  tbe 
r^ulations,  coupled  witb  a  conservative  disposition  not  to  attempt 
more  tban  would  be  practicable  and  successful,  tbere  bas  been  a 
constant  improvement  toward  a  rigid  and  comprebensive  enforce- 
ment of  botb  tbe  letter  and  tbe  spirit  of  tbe  laws  and  regtdations. 
Perbaps  tbe  most  significant  result  of  tbis  course  bas  been  tbe 
cbange  in  tbe  cbaracter  of  tbe  applicants  for  examination.  It  is 
now  so  well  understood,  and  by  tbe  appointing  boards  and  officials, 
tbat  tbe  examinations  mean  wbat  tbey  pretend,  tbat  tbe  former 
proportion  of  totally  incompetent  aspirants  bas  almost  entirely 
disappeared.  Tbe  police  force  of  tbis  city,  wbere  tbe  infraction 
of  tbe  Civil  Service  scbeme  is  most  likely  to  occur,  bas  never  been 
composed  of  sucb  fit  and  wortby  men  as  at  present,  and  tbis  is 
due  mostly  to  tbe  efforts  of  tbis  board." 

Utica. 
S.  M.  Lindslet,  President  of  tbe  Utica  City  Civil  Service 
Examining  Board,  reports  tbat  in  tbat  city  "  tbe  operation  of  tbe 
Civil  Service  laws  appears  to  be  satisfactory,  and  tbe  result  bene- 
ficial to  tbe  city,  and  be  recommends  tbat  tbe  State  Commission 
adopt  general  rules  and  directions  for  tbe  conduct  of  examinations 
in  cities>  witb  tbe  view  to  uniformity  in  tbe  different  municipalities." 
And  be  suggests  tbat  "wbere  a  person  passes  examination  be 
sbould  not  be  eligible  to  appointment,  witbout  again  passing  an 
examination,  for  a  period  of  more  tban  six  montbs." 

4 
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YONEEBS. 

Hon.  HiRVBY  Bell,  Mayor  of  the  city  of  Tonkers,  reports  that 
he  does  not  consider  "  that  there  is  any  practical  test  of  the  Ciyil 
Service  law  in  this  city,  as  the  regulations  now  apply  only  to 
appointments  to  the  police  force.  I  think  well  of  Civil  Service ; 
I  think  its  usefulness  could  be  extended  here  to  advantage,  to  the 
interests  of  the  city."  In  reply  to  inquiry  eleven,  as  to  the  effect 
of  the  Civil  Service  law  upon  appointing  officers,  and  especially 
with  reference  to  appointments  in  the  Police  and  Fire  depart- 
ments, the  Mayor  states  that,  in  his  opinion,  ''  It  helps  to  secure 
good  appointments."  As  to  political  assessments,  the  Mayor 
reports :  "That  he  knows  of  no  violation  of  the  Civil  Service  act" 

Amsterdam. 
C.  P.  White,  Esq.,  City  Attorney,  reports  that  "  If  a  thoroughly 
honest,  able  and  non-partisan  examining  board  could  be  maintained 
here,  the  enforcement  of  the  law  might  be  beneficial ;  but  that 
seems  impracticable,  and  examiners  outside  the  city  would  not  be 
sustained.  The  Mayor  has  not  prepared  Civil  Service  regulations 
for  the  city,  for  the  reason  that  his  term  of  office  is  but  one  year ; 
that  they  would  have  no  binding  force  upon  his  successor,  and 
that  such  regulations,  if  noticed  at  all  by  the  opposite  political 
party,  would  be  used  as  a  screen  for  appointments  for  which  other- 
wise it  would  be  held  directly  responsible.  If,  however,"  the  Civil 
Service  Commission  can  obviate  these  difficulties,  the  Mayor  will 
very  heartily  cooperate  with  it  in  applying  the  law  to  this  city.  I 
ought  to  add  as  another  reason  for  non-compliance  heretofore  that 
appointments  are  made  by  the  Common  Council,  and  not  by  the 
Mayor  or  upon  his  nomination." 

Dunkirk. 
Hon.  W.  BooKSTAVEB,  Mayor  of  Dunkirk,  reports  "that  the 
Mayor  has  but  two  appointments  to  make  annually :  the  city  clerk, 
whose  salary  is  $300  a  year,  and  the  Street  Commissioner,  whose 
salary  is  $400  a  year.  The  clerk  has  held  the  office  for  three 
years  and  is  a  very  thorough  and  efficient  man ;  the  Street  Com- 
missioner for  two  years,  and  is  well  qualified  for  the  place.  I  do 
not  think  the  enforcement  of  the  law  has  been  brought  to  the 
attention  of  the  people  of  Dunkirk,  and  can  not  see  how  its  enforce- 
ment could  improve  its  municipal  service.  I  think  we  are 
exceedingly  fortunate  in  getting  men  so  well  qualified  for  these 
positions  at  the  small  salaries." 
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Jamestown. 

Hon.  O.  F.  Price,  Mayor,  reports :  "  That  the  number  of  persons 
in  the  Oivil  Service  of  the  citj  of  Jamestown  is  so  small  that  I 
doubt  whether  any  Civil  Service  rules  would  promote  the  efficiency 
of  the  service.  The  law  has  not  been  brought  sufficiently  to  the 
attention  of  the  citizens  of  Jamestown,  so  that  no  sentiment  in 
fayor  of  or  against  its  enforcement  has  been  manifested."  The 
Mayor  adds :  "  I  do  not  wish  to  be  understood,  however,  as  declin- 
ing to  comply  with  any  provisions  of  existing  law,  and  I  would  be 
willing,  although  no  existing  law  compelled  it,  to  take  any  action 
that  would  improve  the  Civil  Service  action  of  the  city.  In  my 
judgment,  the  enforcement  of  the  law  in  this  city  would  not 
improve  its  municipal  service,  for  the  reason  that  we  are  not  so 
large  but  that  every  officer  elected  or  appointed  in  the  city  is  well 
known  as  to  character,  ability,  standing  and  experience  to  the 
electing  and  appointing  power." 

LOOKPOBT. 

The  Mayor  of  Lookport  reports :  "  That  the  number  of  persons 
subject  to  the  Civil  Service  statutes  in  the  city  of  Lockport  is  so 
small  as  to  make  the  enforcement  of  the  law  an  impediment  to  the 
efficiency  of  the  municipal  service  rather  than  a  means  of  promot- 
ing it"  In  reply  to  the  inquiry  whether  the  Civil  Service  law  has 
been  brought  to  the  attention  of  the  citizens  of  Lockport,  and  if 
so,  whether  the  sentiment  is  in  favor  of  or  against  its  enforcement, 
the  Mayor  replies  as  follows  :  "  No  attention  has  been  paid  to  ii" 
In  answer  to  the  inquiry  whether  the  enforcement  of  the  Civil 
Service  law  of  the  city  of  Lockport  would  improve  its  municipal 
service,  the  Mayor  answers  :  "  No  use." 

Oswego. 

Hon.  H.  D.  MoClaffrey,  Mayor  of  the  city  of  Oswego,  reports : 
"  That  our  city  not  having  the  requisite  population  to  authorize  the 
Mayor  to  prescribe  rules  and  regulations  regarding  Civil  Service, 
therefore  nothing  has  been  done.  The  attention  of  our  city  was 
called  to  the  matter  of  Civil  Service  in  the  year  1884,  and  the 
requirements  of  chapter  354  of  the  Laws  of  1884  examined,  and 
the  conclusion  was  that  we  did  not  come  within  the  provisions  of 
said  law.  There  has  not  been  any  particular  discussion  of  the 
matter,  and  I  am  not  aware  of  any  particular  sentiment  in  favor  of 
said  law.    I  think  I  may  state,  from  what  I  have  heard,  that  our 
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people  are  in  favor  of  Civil  Service,  but  do  not  favor  the  way  in 
which  it  is  carried  out  I  am  not  apprised  that  the  enforcement  of 
the  law  above  referred  to  would  be  of  any  particular  benefit  to 
our  city." 

EOME. 

Hon.  Jaues  Stevens,  Mayor  of  Eome,  reports :  "  First,  that  the 
Civil  Service  laws  and  regulations  have  not  been  specially  brought 
to  the  attention  of  the  public,  and,  consequently,  there  is  little 
or  no  feeling  upon  the  subject.  Second,  I  do  not  believe  that 
the  public  service  in  this  city  would  be  improved  by  the  application 
of  the  Civil  Service  rules,  as  there  are  no  permanent  appoint- 
ments. The  only  appointed  officers  are  City  Chamberlain,  Clerk^ 
six  Policemen,  Poormaster,  Street  Superintendent  and  Pound- 
keeper,  and  these  are  appointed  for  one  year  only.'* 

Schenectady. 

The  Mayor  of  Schenectady,  Hon.  T.  Low  Barhydt,  reports  that 
all  city  officers  in  Schenectady  "are  appointed  annually  by  the 
Board  of  Aldermen  in  the  manner  prescribed  by  the  charter 
excepting  two  members  of  the  Board  of  Health,  and  the  remaining 
ones  are  their  own  successors.  The  health  officer  is  appointed 
each  year.  I  can  not  see  where  any  advantage  to  the  city  is  to  be 
gained  by  submitting  an  appointee  to  an  examination.  Taking 
existing  facts  into  consideration,  I  am  not  prepared  to  state 
whether  the  law  spoken  of  has  been  brought  to  the  attention  of 
our  citizens.  I  am  of  the  opinion  that  in  this  city  the  residents 
prefer  the  present  manner  of  appointing  those  who  serve  her 
interests  in  preference  to  any  other,  believing  those  appointed 
are  practical  instead  of  theoretical  men.  I  do  not  believe  the 
enforcement  of  the  law  in  our  city  would  improve  its  municipal 
service.  I  believe  it  would  be  utterly  impossible  were  additions 
to  be  made  to  the  police  force  to  secure  efficient  men  through 
competitive  examinations." 

Watertown. 

The  Mayor  of  Watertown  replies  to  several  of  the  inquiries  of 
the  Commission  as  follows :  "  That  the  number  of  persons  in  the 
city  of  Watertown  subject  to  the  Civil  Service  statutes  is  so 
small  as  to  make  the  enforcement  of  the  law  an  impediment  to 
the  efficiency  of  the  municipal  service  rather  than  a  means  of 
promoting  it" 


Civil  Service  Commission.  29 

Ithaca. 

Hon.  D.  B.  Stewart,  Mayor  of  Ithaca,  reports  that  the  Civil 
Service  law  "has  not  been  brought  to  the  attention  of  oiir 
citizens.  That  the  city  of  Ithaca  was  organized  last  June  under 
a  charter  gotten  up  by  a  committee  composed  of  an  equal  number 
from  both  political  parties  and  was  intended  to  be  non-partisan. 
It  is,  therefore,  expected  that  the  best  men  for  the  respective 
offices  will  be  appointed  without  regard  to  politics.  In  my  judg- 
ment  the  enforcement  of  the  law  would  not  improve  the  municipal 
service  of  the  city  of  Ithaca." 

MiDDLBTOWN. 

Hon.  J.  E.  IsEMAN,  Mayor  of  Middletown,  reports :  "  That  the 
Oivil  Service  law  of  the  State  has  not  been  brought  to  the  attention 
of  the  citizens  of  Middletown.  •  In  my  judgment  it  is  very  doubt- 
ful if  the  application  of  the  Civil  Service  law  would  aid  in  pro- 
moting the  efficiency  of  the  service  here.  The  number  of  appoint- 
ments is  small.  So  far,  in  our  city  government,  the  most  efficient 
and  competent  appointees  have  been  those  not  seeking  the  offices 
and  frequently  declining  to  make  application  for  them  when  asked 

to  do  so." 

LoNO  Island  City. 

Hon.  Patrick  J.  Gleason,  Mayor  of  Long  Island  City,  reports 
that,  in  his  opinion,  "  Civil  Service  in  large  cities,  such  as  New 
York  and  Brooklyn,  is  no  doubt  very  desirable,  but  I  don't  think 
it  will  ever  work  to  any  advantage  in  a  city  as  small  as  this." 

Rostee  of  State  Employes. 

The  roster  of  employes  in  the  Civil  Service  of  the  State, 
completed  for  the  first  time  during  the  past  year,  and 
herewith  transmitted,  discloses  a  number  of  employes 
belonging  to  the  classified  schedules,  who  have  been 
employed  hitherto  in  violation  of  the  Civil  Service  laws 
and  regulations.  This  statement  includes  employes  in  the 
departments  of  the  Bureau  of  Statistics  of  Labor,  Regents 
of  the  University,  Forest  Commission,  Agricultural 
Experiment  Station  at  Geneva,  Department  of  Public 
Buildings,  State  Board  of  Health,  State  Engineer  and 
Surveyor,  Willard  Asylum,  Utica  Asylum,  Middletown 
Asylum,  Buf6alo  Asylum,  Elmira  Reformatory,  House  of 
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Befage  for  Women  at  Hudson,  Binghamton  Asylum,  Dairy 
Commission,  State  Asylum  for  Idiots  at  Syracuse,  Cus- 
todial Asylum  for  Feeble-minded  Women  at  Newark,  New 
York  Institution  for  the  Blind,  Soldiers  and  Sailors*  Home, 
Board  of  Commissioners  of  Emigration,  Emigrant  Hospital, 
Ward's  Island,  Health  OflScer,  Port  of  New  York,  Quar- 
antine Commission,  House  of  Refuge,  Randall's  Island, 
Auburn  Prison,  Onondaga  Salt  Springs,  State  Industrial 
School,  Rochester,  Institution  for  Deaf- Mutes  at  Malone, 
St.  Mary's  Institution  for  Deaf- Mutes,  Buffalo,  Institution 
for  Deaf- Mutes  New  York  city,  the  First,  Fourth,  Sixth, 
Ninth,  Tenth  and  Eleventh  District  Courts,  New  York  city. 
Court  of  Common  Pleas,  New  York  city,  the  City  Court  and 
Third  District  Court  of  Brooklyn. 

Pursuant  to  instructions  given  by  the  Commission,  the 
Chief  Examiner  has  called  the  attention  of  all  these  depart- 
ments and  bureaus  and  asylums  and  other  oflScials  to  the 
violations  of  the  laws  and  regulations  in  their  several 
oflSces,  and  in  several  of  them  steps  have  been  promptly 
taken  to  bring  their  employes  properly  within  the 
regulations. 

In  the  office  of  the  State  Engineer  and  Surveyor,  for 
example,  all  the  employes  are  now  properly  classified. 
This  has  also  been  done  substantially  in  the  Willard  Asy- 
lum, the  Utica  Asylum,  Middletown  Asylum,  Buffalo 
Asylum,  Elmira  Reformatory,  Binghamton  Asylum,  New 
York  Institution  for  the  Blind,  Board  of  Commissioners  of 
Emigration,  and  partially  in  several  other  departments. 

It  may  be  said,  perhaps,  in  extenuation  of  these 
numerous  omissions  to  comply  with  the  Civil  Service 
statutes,  that  they  are  attributable  in  some  measure  to  the 
inferior  grade  of  many  of  the  employes,  and  to  the  diflS- 
culties  inseparable  from  the  introduction  of  new  methods 
of  administration  throughout  the  various  ramifications  of 
the  State  service. 

The  Chief  Examiner,  Mr.  Riley,  and  the  Secretary, 
Mr.  Angle,  have  been  instructed  by  the  Commission  dur- 
ing the  past  year  to  do  all  in  their  power  to  correct  these 
violations  of  the  Civil  Service  rules,  and  some  degree  of 
success  has  already  rewarded  their  diligent  efforts. 
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In  relation  to  these  violations  of  the  Civil  Service  regula- 
tions, the  Commission  respectfully  suggests  that  their 
efforts  to  enforce  proper  compliance  with  the  law  in  the 
State  service  would  be  very  much  aided  if  the  Comptroller 
of  the  State,  before  paying  the  salaries  of  State  employes, 
required  the  heads  of  departments  to  certify  that  the  per- 
sons named  in  their  pay -rolls,  appointed  since  the  Civil 
Service  regulations  were  adopted,  have  been  duly 
appointed  in  conformity  with  the  requirements  of  those 
regulations. 

This  practice  prevails  in  the  city  of  New  York,  for 
example,  where  the  Comptroller  of  the  city  refuses  to  draw 
his  warrant  for  the  payment  of  the  salary  of  any  oflScial, 
unless  the  head  of  the  department  in  which  he  is  employed 
certifies  that  the  appointment  has  been  made  in  com- 
pliance with  the  provisions  of  the  Civil  Service  regulations. 
This  rule  has  greatly  facilitated  the  execution  of  the  Civil 
Service  laws  and  regulations  in  that  city. 

Teansfers. 

The  appendix  shows  a  number  of  applications  made  to 
the  Commission  during  the  year  for  changes  to  be  made  in 
the  classifications  under  the  several  schedules.  Among 
these  will  be  found: 

Mrst.  The  application  of  the  Attorney-General  to  place 
the  positibn  of  his  assistant  in  the  city  of  New  York  in 
Schedule  A,  Class  1,  Subdivision  2,  of  the  State  classifica- 
tion, which  was  granted,  with  the  approval  of  the 
Governor. 

Second.  The  application  of  the  Court  of  Claims  to  trans- 
fer the  Clerk  of  that  Board  to  Schedule  A,  Class  1,  Sub- 
division 2:  and  this  Commission,  with  the  approval  of  the 
Governor,  directed,  in  view  of  the  opinion  of  the  Attorney- 
General,  that  such  classification  be  made;  and  a  similar 
order  was  made  touching  the  status  of  the  Stenographer  of 
the  Court  of  Claims,  who  was  directed  to  be  classified  with 
the  Stenographers  of  Courts. 

Third.  The  employes  of  the  Board  of  Electrical  Control 
in  the  city  of  New  York,  in  accordance  with  the  opinion  of 
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the  Attorney- General,  dated  March  14, 1888  (see  Appendix, 
page  271),  were  classified  as  follows: 

In  Schedule  A  —  The  Chief  Engmeer  and  the  Assistant 
Secretary. 

In  Schedule  B  —  The  Electrical  Expert,  the  Inspectors  of 
Electrical  Conductors,  the  Inspectors  of  Underground  Con- 
struction, the  Stenographer  and  Messenger. 

Fourth.  Upon  the  application  of  the  Superintendent  of 
State  Prisons,  and  considering  the.  confidential  character 
of  the  employment  in  this  case,  the  Commission,  with  the 
approval  of  the  Governor,  transferred  the  position  of 
Messenger  in  the  office  of  the  Superintendent  of  State 
Prisons  trom  Schedule  B  to  Schedule  C. 

Fifth.  Upon  the  application  of  the  Excise  Commissioners 
in  the  city  of  New  York,  three  application  clerks  in  the 
oflSce  of  the  Board  of  Excise  of  that  city  were  classified  in 
Schedule  C  of  the  State  classification  with  the  approval  of 
the  Governor. 

Sixth.  Upon  the  application  of  the  Comptroller  of  the 
State,  Hon.  Edward  Wemple,  the  following  named  positions 
in  the  office  of  the  Comptroller,  with  the  approval  of  the 
Governor,  were  transferred  from  Schedule  B  to  Schedule 
0  of  the  State  classification,  viz.:  A  Chief  Clerk  of  Bureau 
of  Canal  affairs.  Chief  Tax  Clerk  and  Land  or  (First  Assist- 
ant) Tax  Clerk;  and  the  following  named  position,  in  the 
office  of  the  Comptroller,  was  transferred  from  Schedule  C 
to  Schedule  B,  viz.:  Stationery  and  Document  Clerk. 

Seventh.  Likewise,  upon  the  application  of  the  Comp- 
troller, and  with  the  approval  of  the  Governor,  the  positions 
of  Tax  Correspondent  and  Special  Accountant,  in  the  office 
of  the  Comptroller,  were  included  in  Class  2  of  the  classified 
service  and  enrolled  in  Schedule  C. 

Eighth.  Upon  the  application  of  the  Secretary  of  State, 
Hon.  Frederick  Cook,  and  with  the  approval  of  the  Governor, 
the  position  of  Assistant  Corporation  Examiner,  in  the  office 
of  the  Secretary  of  State,  was  included  in  Class  2  of  the 
classified  service  and  enrolled  in  Schedule  C. 

Ninth.  Upon  the  application  of  the  State  Factory  Inspec- 
tor, James  Connolly,  Esq.,  and  with  the  approval  of  the 
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GoverQor,  the  position  of  Private  Secretary  to  the  State 

Factory  Inspector  was  included  in  Schedule  C  of  the  State 

classification. 

City  Regulations. 

Requests  have  been  made  by  the  Mayors  of  New  York, 
Brooklyn  and  Buffalo  during  the  year,  pursuant  to  law.  for 
the  approval  of  the  Commission,  in  making:  certain  modifi- 
cations in  the  local  regulations  established  in  those  cities, 
respectively.  The  action  of  this  Board  upon  said  applica- 
tions appears  in  Appendix  C,  where  the  correspondence  is 

published. 

Judicial  Decisions. 

Attention  is  respectfully  invited  to  the  adjudications  of 
the  courts  and  the  opinions  of  the  Attorney -General  here- 
with transmitted,  relating  to  the  construction  of  the  Civil 
Service  statutes.  Their  publication  among  the  appendices 
of  this  annual  report  will  tend  to  elucidate  the  operations 
of  the  law  and  remove  in  some  degree  the  difficulties  hith- 
erto encountered  by  the  Commission  in  securing  compliance 
with  its  regulations. 

Taxpayers  may  Enfobce  Complianpe  with  the  Civil 
Sebvice  Laws  and  Regulations. 

The  case  of  William  F.  Peck,  a  taxpayer,  etc.,  plaintiflF, 
against  the  city  o£  Rochester  and  others,  defendants,  in  the 
Supreme  Court  of  Monroe  county,  is  especially  worthy  of 
notice,  as  it  affirms  the  right  of  a  taxpayer  in  a  city  to  main- 
tain an  action  to  enforce  compliance  with  the  Civil  Service 
laws  and  regulations,  in  cases  where  municipal  authorities 
neglect  to  obey  them. 

Judge  Angle,  in  an  elaborate  opinion,  holds  that  '*  under 
the  provisions  of  section  8,  chapter  354  of  the  Laws  of  1883, 
as  amended  in  1884,  it  became  the  duty  of  the  Mayor  to 
cause  to  be  arranged  in  classes  the  several  clerks  and  per- 
sons employed  in  the  public  service  in  the  city,  and  that  no 
officer  or  clerk  should  be  appointed,  and  no  person  should 
be  admitted  to  or  be  promoted  in  either  of  said  classes 
until  he  passed  an  examination  as  provided  by  said  act." 

Under  this  adjudication,  it  is  competent  for  any  taxpayer 
in  any  city  included  within  the  terms  of  these  statutes, 
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where  the  authorities  fail  or  ne^jlect  to  comply  with  the 
Civil  Service  law,  to  compel  them  to  obey  its  provisions  by 
a  proper  application  to  the  Supreme  Court. 

Attention  is  likewise  invited  to  the  case  of  Rogers  against 
the  Common  Council  of  BuflFalo,  in  the  Supreme  Court, 
decided  by  Judge  Daniels.  In  that  case  an  injunction  was 
granted,  restraining  the  defendant  from  paying  the  salary 
of  a  street  and  health  inspector,  for  services  alleged  to  have 
been  rendered  as  a  temporary. appointee  of  the  Street  Com- 
missioner. The  injunction  was  issued  upon  the  allega- 
tion, sustained  by  affidavit,  that  the  employe  had  been 
appointed  by  the  Street  Commissioner  to  act  as  Health  and 
Street  Inspector  in  violation  of  the  laws  and  regulations 
relating  to  the  Civil  Service  of  the  city. 

The  action  was  brought  under  the  authority  of  chapter 
673  of  the  Laws  of  1887,  allowing  taxpayers  to  prosecute 
actions  in  their  names  to  prevent  the  misappropriation  and 
misuse  of  public  funds  or  public  property. 

Judge  Daniels,  after  reviewing  all  the  facts  in  the  case 

and  the  laws  applicable  to  them,  holds  "  that  the  employe 

in  question  was  subject  to  the  rules  and  regulations  of  the 

Civil  Service,  and  not  having  been  appointed  in  compliance 

with  the  Civil  Service  statutes  and  regulations,  was  not 

entitled,  under  such  authority,  to  be  appointed  or  retained 

in  the  service  of  the  city.    That  the  appointment  was 

illegal,  and  that  the  city  authorities  had  no  power  or  right 

to  appropriate  public  moneys  to  the  payment  of  service 

rendered  in  pursuance  of  an  illegal  appointment.     The 

injunction  was  therefore  continued  during  the  pendency  of 

the  action." 

Soldiers'  Rights. 

The  statutes  giving  a  preference  in  public  employments 
to  honorably  discharged  soldiers  and  sailors  in  the  Union 
army  and  navy,  in  the  late  war  have  received  careful 
attention  from  this  Commission,  and  the  due  enforcement 
of  these  laws  has  been  the  subject  of  special  instructions 
to  the  Chiel  Examiner.  It  is  gratifying  to  be  able  to  state 
that  in  nearly  all  the  departments  of  the  public  service, 
State  and  muxiicipal,  a  commendable  disposition  is  found 
to  carry  out  these  laws  in  accordance  with  the  patriotic 
and  generous  feelings  which  prompted  our  Legislature  in 
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enacting  them.  No  more  beneficent  legislation  can  be 
found  in  the  statute  books  of  aay  country  than  the  series 
of  laws  passed  by  the  Legislature  of  New  York,  giving  a 
preference  in  the  public  employments  of  the  common- 
wealth to  those  who  have  defended  her  interest  and  honor 
on  the  field  of  battle. 

These  statutes  of  the  State  of  New  York  are  in  harmony 
with  the  Federal  legislation  on  the  same  subject,  giving 
preference  to  honorably  discharged  soldiers  and  sailors  in 
the  civil  employments  of  the  United  States  government. 

It  is  natural,  perhaps,  that  this  legislation  should 
encounter,  in  some  degree,  the  same  hostility  that  has 
been  met  by  the  Civil  Service  administration  itself;  because 
any  rule  that  limits  and  restricts  the  monopoly  of  public 
places,  heretofore  enjoyed  by  those  who  are  conspicuous 
in  the  management  of  the  political  machinery  of  the  State, 
is  certain  to  provoke  opposition  from  all  who  dissent  from 
the  maxim  that  the  honors  and  emoluments  of  public 
employments  belong  to  those  who,  by  merit  and  public 
service  have  shown  themselves  entitled  to  preference. 

It  will  be  of  interest  to  the  veteran  soldiers  of  the  State, 
as  well  as  the  oflBcials  exercising  the  appointing  power,  to 
notice  the  case  of  The  People  against  Robert  Wallace,  in 
Oyer  and  Terminer  of  Cayuga  County,  recently  decided. 
In  that  case  the  defendant  was  indicted  for  a  misdemeanor 
in  refusing  to  prefer  for  appointment  and  employment  an 
honorably  discharged  Union  soldier  who  was  entitled  to 
such  preference  and  employment  by  virtue  ot  chapter  464 
of  the  Laws  of  1887. 

The  trial  took  place  in  the  Court  of  Sessions  at  Auburn, 
on  the  7th  day  of  December,  1888,  and  resulted  in  a  verdict 
of  guilty.  The  following  is  an  extract  from  the  record  fur- 
nished to  the  Commission  by  the  clerk  of  the  court: 


THE  PEOPLE 

against 

ROBERT  WALLACE. 


Indictment  for  refusing  to  prefer  for  employment  and  appoint- 
ment an  honorably  discharged  Union  soldier. 

The  defendant  having  been  indicted  for  the  crime  above  stated,  in 
having,Jat  the  city  of  Auburn,  in  the  county  of  Cayuga,  on  the  31st 
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of  July,  1888,  willfully  neglected  and  refused  to  prefer  for  employ- 
ment and  appointment  one  William  Eyan,  an  honorably  dis- 
charged Union  soldier,  upon  the  street  department  of  the  city  of 
Auburn,  the  said  defendant  being  then  and  there  street  superin- 
tendent of  the  city  of  Auburn,  and,  as  such  superintendent, 
having  charge  of  the  streets  of  the  city  of  Auburn ;  and  having 
been  arraigned  upon  such  iijdictment,  and,  by  the  verdict  of  a 
jury,  convicted  of  the  crime  as  charged  in  the  indictment,  he  is, 
by  the  court  now  sitting  here,  this  2d  day  of  December,  1888,  sen- 
tenced to  pay  a  fine  of  $100,  and  stand  committed  to  the  common 
jail  of  Cayuga  county  until  paid,  not  exceeding  100  days. 

In  this  relation,  reference  is  made  to  a  recent  corre- 
spondence  with  the  Civil  Service  Board  of  the  city  of  New 
York,  growing  out  of  the  case  of  Sergeant- Major  William 
Mitijhell,  of  the  Fifth  artillery  (United  States),  an  honorably 
discharged  soldier  employed  by  the  Aqueduct  Commis- 
sioners of  New  York  as  an  inspector  of  masonry  on  the 
new  aqueduct. 

Sergeant- Major  Mitchell  was  suspended  without  pay 
indefinitely,  and  it  appeared  upon  investigation  that  other 
employes  in  like  positions,  not  soldiers,  had  been  retained 
in  their  employments.  * 

A  communication,  dated  September  14,  IB88,  addressed 
by  Mitchell  to  the  Chairman  of  the  State  Civil  Service 
Board,  was  by  him  referred  for  a  report  to  Mr.  Lee  Phillips, 
Secretary  of  the  New  York  Civil  Service  Board.  Mr. 
Phillips,  in  his  reply,  seemed  to  be  under  the  impression 
that  there  was  no  restriction  upon  the  power  of  appointing 
oflScers  to  suspend  or  remove  honorably  discharged  soldiers 
holding  public  employments,  and  that  the  regulations  of 
the  New  York  City  Civil  Service  left  that  power  unre- 
stricted, in  the  language  of  regulation  No.  57  of  the  New 
York  State  Civil  Service,  which  provides:  "That  the 
power  of  any  oflScer  to  remove  is  not  impaired  by  anything 
contained  in  these  regulations." 

The  papers  in  this  case  were  returned  to  the  New  York 
City  Civil  Service  Board  for  a  further  report  upon  the  facta 
of  the  case,  and  the  attention  of  the  board  was  invited  to 
chapter  119  of  the  Laws  of  1888,which  prohibits  the  removal 
of  honorably  discharged  soldiers  holding  public  employ- 
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ments,  except  for  cause  shown  after  a  hearing ;  and  it  was 
intimated  by  the  Chairman  of  the  State  Board  that  if  Mit- 
chell had  been  suspended  indefinitely  without  pay  and 
without  cause  shown  after  a  hearing,  that  this  would  seem 
to  be  a  removal  in  violation  of  law. 

The  papers  were  returned  by  Mr.  Phillips,  the  executive 
oflScer  of  the  New  York  City  Civil  Service  Board,  under 
date  of  January  7, 1889,  inclosing  a  communication  from 
General  J.  C.  Duane,  President  of  the  Board  of  Aqueduct 
Commissioners,  from  which  it  appears  that  the  matter 
was  referred  to  the  Corporation  Counsel  of  New  York  for 
an  opinion  thereon,  and  that  he  had  advised  the  Commis- 
sioners, under  date  of  December  31, 1888,  that  the  case  of 
Mitchell  fell  within  the  class  of  persons  contemplated  by 
the  statute  (chapter  119  of  the  Laws  of  1888),  and  that  such 
persons  being  honorably  discharged  soldiers,  sailors  or 
marines,  having  served  as  such  in  the  Union  army  and  navy 
during  the  war  of  the  rebellion,  can  be  removed  from  their 
positiqps  only  upon  chargeiS  for  cause  shown  after  a  hear- 
ing had,  except  that  when  removal  is  made  solely  upon  the 
ground  that  there  is  no  work  for  them  to  do,  no  charges  or 
hearing  will  be  necessary.  But  that,  in  cases  where  a 
reduction. of  the  f6rce  becomes  necessary  by  reason  of  the 
diminution  of  work  which  they  have  been  appointed  to  do, 
and  are  qualified  to  perform,  honorably  discharged  soldiers 
(veterans)  are  entitled  to  preference  in  their  retention  on 
the  work  over  those  inspectors  w'ho  are  not  veterans, 
Segeant-Major  Mitchell  was,  therefore,  in  accordance  with 
such  opinion,  reinstated,  and  his  salary  allowed  the  same 
as  if  no  suspension  had  taken  place. 

As  this  case  may  have  importance  as  a  precedent  (under 
chapter  119  of  the  Laws  of  1888),  the  correspondence  is 
herewith  given  in  full: 

56  Whitehall  Steeet,  New  York  City, 

New  York,  December  14, 1888. 

General  Daiuel  E.  Sickles,  President  of  the  Neir    York  State 
Civil  Service  Board,  Netv  York  city,  N,  Y.  : 

General.  —  I  have  the  honor  to  submit  the  following  statement 
for  your  official  consideration  and  action.     I  am  a  Veteran  Soldier 
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of  the  Union  Army,  having  served  as  1st  Sergeant  of  Battery  "  D  " 
4:th  New  York  Artillery,  from  February  1858,  to  February,  1863, 
and  as  Sergeant-Major  of  the  5th  United  States  Artillery,  from 
August,  1863,  to  September,  1866. 

On  the  23d  day  of  August,  1888, 1  was  examined  by  the  Civil 
Service  Board  in  New  York  city  for  a  position  as  Inspector  of 
Masonry  on  the  new  Aqueduct.  "  I  am  a  mason  by  trade."  On  the 
26th  day  of  September,  1888, 1  was  appointed  Inspector  by  the 
Aqueduct  Commissioners,  and  so  continued  until  the  10th  of 
December,  1888,  when  I  was  officially  notified  that  I  was  suspended 
without  pay  until  further  notice.  At  shaft  11  "A,"  where  I  was 
employed  (7)  Inspectors  were  retained,  (5)  of  which  Inspectors  I 
know  are  not  Union  Veterans. 

I  have  made  a  written  application  to  General  James  C.  Duane, 
President  of  the  Aqueduct  Commission,  that  I  be  reinstated  as 
Inspector,  and  I  now  place  this  mattter  before  you  for  your  official 
action. 

My  record  as  Inspector  has  been  good,  and  was  not  the  cause  of 
my  suspension.  • 

I  am.  General,  Very  Respectfully, 

WILLIAM  MITCHELL. 

[Indorsed.] 

New  York,  December  15,  1888. 

William  Mitchell  asks  for  information  as  to  the  claims  of  vet- 
erans to  be  retained  in  active  employment  in  preference  to  civilians, 
under  the  law,  in  the  service  of  the  Aqueduct  Commission. 

New  York,  December  1 5, 1888. 

Respectfully  referred  to  Lee   Phillips,   Secretary  New  York 

Supervisory  Board. 

D.  E.  SICKLES, 

ch,  K  Y.  s.  a  s,  a 


New  York  City  Civil  Service  Boards, 

Cooper  Union,  New  York,  Dec,  22, 1888 


} 


General  Daniel  E.  Sickles, 

Chairman  N.  T.  State  Civil  Service  Commission  : 

Dear  General. — I  have  the  honor  to  acknowledge  the  receipt 
of  a  letter  from  one  William  Mitchell,  addressed  to  you  under  date 
of  the  fourteenth  inst.,  and  referred  tp  me  for  my  opinion  upon 
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the  questions  contained  therein.  In  reply,  I  beg  to  say,  that  while 
the  Civil  Service  statutes,  under  which  we  act,  provide  for  appoint- 
ment to  public  positions,  and  for  the  preference  of  honorably  dis- 
charged veterans  of  the  late  war,  for  such  appointment,  I  think 
they  do  not  place  any  restriction  upon  the  power  of  appointing 
officers  to  suspend  or  remove  the  incumbents  of  such  positions. 
Neither  do  our  regulations  attempt  to  interfere  in  any  way  with 
that  power.  Our.  regulation  No.  57,  provides  that  "  The  power  of 
any  officer  to  remove  is  not  impaired  by  anything  contained  in 
these  regulations." 

I  believe,  however,  that  the  so-called  Saxton  bill,  passed  last 
year,  forbids  the  dismissal  of  veterans  except  upon  charges  and  a 
trial,  eta,  but  1  have  not  seen  the  provisions  of  that  act.  I  notice 
that  Mr.  Mitchell  states  that  he  was  suspended,  without  pay,  until 
further  notice,  and,  therefore,«his  case  may  not  fall  within  the 
purview  of  the  act  mentioned.  I  return  the  letter  of  Mr.  Mitchell, 
and  remain 

Very  respectfully  your«. 

LEE  PHILLIPS, 

Secretary  and  Executive  Officer, 


No.  23  Fifth  Ave.,  N.  T.  City, 
December  24,  1888. 


} 


m 

Bespectfully  returned  to  the  New  York  Civil  Service  Board. 
The  reference  of  Sergeant  Mitchell's  communication  was  made  to 
learn  the  facts,  to  wit :  Whether  or  not  the  statements  in  the  letter 
are  accurately  given. 

Attention  is  invited  to  inclosed  copy  of  chapter  119  of  Laws  of 
1888,  which  prohibits  removal  of  soldiers  except  for  cause  shown 
after  a  hearing.  If -Mitchell  has  been  suspended  indefinitely  with- 
out pay,  and  without  cause  shown  after  a  hearing,  this  would  seem 
to  be  a  removal  in  violation  of  law.  This  case  may  be  important 
as  a  precedent. 

D.  E.  SICKLES, 
Chairman  State  Civil  Service  Board. 
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Chafteb  119. 

An  Act  relating  to  employes  of  the  Tarious  cities  and  ootinties 

of  the  State. 

Appboved  by  the  Governor  April  10,  1888.    Passed:  three-fifths  being 
present 

The  People  of  the  State  of  New  York,,  represented  in  Senate  and 
AsseTnbly,  do  enact  asfoUoioa: 

Section  1.  No  person  holding  a  position  by  appointment  in  any 
city  or  county  of  this  State,  receiving  a  salary  from  such  city  or 
county  (unless  he  has  been  appointed  for  a  definite  term),  who  is 
an  honorably  discharged  soldier,  sailor  or  marine,  having  served 
as  such  in  the  Union  army  or  navy  during  the  war  of  the  rebellion, 
shall  be  removed  from  such  position,  except  for  cause  shown  after 
a  hearing  had.  But  this  provision  should  not  be  construed  to 
apply  to  the  position  of  private  secretary  or  chief  clerk  or  deputy 
of  any  official  or  department,  or  any  other  person  holding  a  confi- 
dential relation  to  the  appointing  officer. 

§  2.  All  laws  or  parts  of  laws  inconsistent  with  the  provisions 
of  this  law  are  hereby  repealed*  ' 

§  3.  This  act  shall  take  effect  immediately. 


New  York  CnY  Civil  Service  Boards,     ) 
Cooper  Union,  New  York,  January  7,  1889.  J 

General  Daniel  E.  Sickles, 

Chairman  of  the  State  GivU  Service  Gammission : 

Dear  Sir. —  I  have  the  honor  to  transmit  herewith  a  copy  of  a 
letter  this  day  received  from  General  James  C.  Duane,  President 
of  the  Aqueduct  Commission,  in  reference  to  the  case  of  William 
Mitchell,  an  Inspector  of  Masonry  in  said  Commission,  who  was  a 
veteran  of  the  late  war.  I  return  herewith  the  correspondence 
referred  to  me  under  date  of  December  twenty-fourth,  and  thank- 
ing you  for  the  copy  of  the  Laws  of  1888,  chapter  119,  I  remain, 

Very  respectfully  yours. 

LEE  PHILLIPS, 

Secretary  and  Executive  Officer. 
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Aqueduct  Commissioners'  Office,  Stewart  Building,     ) 
280  Broadway,  New  York,  January  5,  1889. ) 
Lee  Phillips,  Esq., 

Secretary  and  Executive  Officer  Civil  Sennce  Commission : 

Dear  Sir. —  Replying  to  your  favor  of  the  fourth  insi,  asking 
for  the  facts  concerning  the  examination,  employment  and  suspen- 
sion from  duty  of  one  William  Mitchell,  as  an  Inspector  of  Masonry, 
by  the  Aqueduct  Commissioners,  I  would  say  that  said  Mitchell 
was  appointed  an  Inspector  of  Masonry  on  September  26, 1888,  and 
on  the  tenth  day  of  December  following  he  was  suspended,  together 
with  a  number  of  others,  without  pay,  owing  to  the  lack  of  work. 

The  rules  of  the  Aqueduct  Commissioners  authorize  the  different 
Division  Engineers  to  suspend  such  Inspectors  as  they  may  deem 
advisable  as  the  work  nears  completion,  and  the  action  of  the 
Division  Engineers  is  approved  by  the  Chief  Engineer  and  the 
Aqueduct  Commissioners. 

Since  Mr.  Mitchell's  suspension  the  question  has  been  raised 
that  he  is  an  honorably  discharged  soldier,  and,  therefore,  entitled 
to  preference  in  ^he  matter  of  retention  on  the  work,  and  the  matter 
having  been  referred  to  the  Corporation  Counsel  for  an  opinion 
thereon,  he  has  advised  the  Commissioners,  under  date  of  Decem- 
ber thirty-one,  that  Inspectors  of  Masonry  fall  within  the  class  of 
persons  contemplated  by  the  statute  (chapter  119  of  the  Laws 
of  1888 ) ;  and  that  such  of  the  inspectors  as  are  honorably 
discharged  soldiers,  sailors  or  marines,  having  served  as  such  in 
the  Union  army  or  navy  during  the  war  of  the  rebellion,  can  be 
removed  from  their  positions  only  upon  charges  for  cause  shown 
after  a  hearing  had,  except  that  when  removal  is  made  solely  upon 
the  ground  that  there  is  no  work  for  them  to  do,  no  charges  or 
hearing  will  be  necessary ;  and  that  in  cases  where  a  reduction  of 
the  force  becomes  necessary,  by  reason  of  the  diminution  of  the 
work  which  they  have  been  appointed  to  do,  and  are  qualified  to 
perform,  honorably  discharged  veterans  are  entitled  to  preference 
in  their  retention  on  the  work  over  those  inspectors  who  are  not 
veterans.    . 

Mr.  Mitchell  has,  therefor,  in  accordance  with  such  opinion, 
been  reinstated,  and  will  be  allowed  salary  the  same  as  if  no  sus- 
pension had  taken  place. 

Very  respectfully  yours. 

(Signed,)  J.  C.  DUANE, 

President 
6 
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Depabtment  of  Public  Wobks. 

The  decision  of  the  Court  of  Appeals  in  the  case  of  The 
People  ex  rel.  Killeen  against  Angle,  Secretary,  and  John 
Jay  and  Henry  A.  Richmond,  comprising  the  New  York 
Civil  Service  Commission,  relieves  this  Commission  from  all 
responsibility  hereafter  with  reference  to  employes  in  the 
State  Department  of  Public  Works,  the  Court  of  Appeals 
holding  that  '*  article  5,  section  3  of  the  State  Constitution 
gives  the  Superintendent  of  Public  Works  the  exclusive 
authority  in  making  all  appointments  of  persons  employed 
in  the  care  and  management  of  the  canals." 

Opinions  of  Attobney-Genebal. 

Attention  is  also  invited  to  several  opinions  given  by  the 
Attorney-General,  Hon.  Charles  F.  Tabor,  in  compliance 
with  the  request  of  the  Commission,  relating  to  compen- 
sation of  examiners  under  the  Civil  Service  Commission, 
the  jurisdiction  over  the  Board  of  Electrical  Control  in  the 
city  of  New  York  and  the  proper  construction  of  the 
statutes  giving  a  preference  to  honorably  discharged 
soldiers  to  appointments  in  office. 

Classification  of  the  State  Sebvioe. 

The  classification  of  the  State  service  seems  susceptible 
of  improvement.  It  is  believed  that  if  each  department 
had  its  own  eligible  list,  containing  the  names  of  only  those 
who  have  proved,  by  a  thoroughly  practical  examination, 
their  competency  for  appointment  in  such  department,  the 
disposition  to  favor  non-competitive  examinations  would 
be  much  diminished. 

Application  by  the  heads  of  departments  for  non-com- 
petitive examinations  are  frequent,  and  their  number 
increases.  Upon  this  subject  of  non- competitive  examina- 
tion the  President  of  the  United  States  has  recently  said: 
*' It  has  occurred  tome  that  this  provision  must  be  exe- 
cuted with  caution,  to  avoid  the  application  of  it  to  cases 
not  intended,  and  the  undue  relaxation  of  the  general  pur- 
poses and  restrictions  of  the  Civil  Service  law.  Non-com- 
petitive examinations  are  the  exceptions  to  the  plan  of  the 
act,  and  the  rules  permitting  the  same  should  be  strictly 
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construed.  The  sole  purpose  of  the  provision  is  to  benefit 
the  public  service,  and  it  should  not  be  permitted  to  operate 
as  an  evasion  of  the  main  feature  of  the  law,  which  is  com- 
petitive examination.*'  ^ 

In  his  message  of  1886,  Governor  Hill  expresses  himself 
as  follows  on  this  subject :  *'  Open  competition  rests  on  the 
solid  basis  of  equal  rights  and  fair  play,  and  is  a  principle 
so  thoroughly  democratic  in  its  character,  so  completely 
in  harmony  with  the  theory  of  our  institutions  and  the 
spirit  of  our  people,  that  this  method  would  seem  to  com- 
mend itself  to  universal  approval.  Wlien  merit  alone, 
ascertained  by  fair  competition,  is  recognized  as  the  ground 
of  appointment  and  promotion,  the  equity  and  propriety 
of  the  mode  are  self-evident  and  require  no  defense.'* 

In  a  previous  report  of  this  Commission  it  is  stated: 
"The  standard  of  qualifications  and  fitness  of  those 
selected  by  competition  has,  in  nearly  all  instances,  been 
higher  than  the  non-competitive  selection."  It  is  now, 
however,  too  often  said,  by  the  heads  of  departments, 
"  There  is  not  a  man  on  the  eligible  list  of  whom  I  know 
anything,  and  while  he  may  have  the  ability  to  fill  an  ordi- 
nary (jlerkship,  I  atn  afraid  there  is  not  one  on  the  list 
competent  for  the  work  I  require  to  be  done.  My  work 
needs  peculiar  qualifications  for  the  position,  or  else  the 
service  of  the  clerk  will  be  of  no  value  to  me;  it  is  not  a 
general  clerk  I  am  seeking,  such  as  the  classified  list  is 
made  up  of;  I  want  a  clerk  who,  when  he  is  assigned  to  his 
desk,  can  promptly  proceed  with  the  work  before  him,  and 
understand  what  he  is  about." 

On  these  grounds  non-competitive  examinations  are 
urged,  and  not  infrequently  the  arguments  presented  are 
plausible  enough  to  influence  favorable  action  on  the 
application  of  the  appointing  officer. 

Again,  an  eligible  list  like  the  present,  embracing  all  the 
lepartments,  must,  of  course,  be  a  long  list,  containing 
lundredsof  names;  resignations  and  removals  being  infre- 
luent,  only  a  small  portion  of  the  names  on  a  general 
zjligible  list  can  be  reached  during  the  period  limited  for  its 
existence.  The  result  is  that  the  greater  proportion  of 
}hose  who  pass  competitive  examinations,  after  waiting  a 
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long  time  to  be  certified  for  appointment,  are  in  the  end 
altogether  dissatisfied,  because  they  have  not  been  reached. 
And  although  this  inconvenience  might  still  exist,  when 
separate  and  special  lists  are  provided  for,  it  would  then 
be  practicable  and  useful  to  limit  the  number  of  examma- 
tions  for  each  eligible  list  approximately  to  the  number  of 
places  in  each  department  likely  to  become  vacant.  In 
other  words,  there  would  be  a  direct  relation  between  the 
requirements  of  a  given  office  to  the  supply  of  eligibles  on 
its  list. 

Clerical  duties  in  the  office  of  the  Comptroller  and  Trea- 
surer are  essentially  different  from  the  clerical  functions 
performed  in  those  of  the  office  of  Secretary  of  State  and 
State  Engineer  and  Surveyor;  and  the  same  observation  is 
equally  applicable  to  the  clerical  duties  performed  in  the 
Bank  Department,  in  the  office  of  the  Attorney -General,  or 
in  the  Bureau  of  the  Dairy  Commissioner.  The  present 
eligible  list  is  drawn  from  to  supply  vacancies  in  all  of  these 
and  other  public  offices. 

In  view  of  the  multiplied  demands  upon  a  single  eligible 
list,  covering  all  the  departments  of  the  State  government, 
the  examination  of  candidates  must  necessarily  take  a  very 
wide  range  to  ascertain  the  fitness  of  candidates  for  a 
position  m  any  department;  but  if  each  department  had  its 
own  separate  eligible  list,  in  each  one  of  the  grades,  it 
would  be  practicable  and  convenient  to  confine  the  exami- 
nation directly  to  such  tests  as  would  show  clearly  t-he 
qualifications  of  the  applicant  for  the  particular  duties  in 
which  he  desires  to  be  employed. 

It  may  be  urged  as  an  objection  that  so  many  eligible  lists 
would  require  the  service  of  an  increased  number  of  boards 
of  examiners,  thereby  incurring  larger  expenditures  of 
money.  To  this  it  may  be  replied  that  in  the  organization 
of  examining  boards  under  the  modified  system  now 
suggested,  it  is  proposed  that  the  respective  boards  of 
examiners  shall  consist  of  the  Chief  Examiner  and  the 
principal  deputy  in  each  departmen' ,  and  a  citizen  not 
holding  office,  so  that  no  additional  expense  will  be  incurred 
except  for  the  compensation  of  one  member  of  each  board, 
which  would  be  inconsiderable  in  amount. 
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The  Commission,  after  giving  the  subject  much  care  and 
attention,  are,  therefore,  prepared  to  recommend  that  it 
would  be  a  step  in  the  right  direction  to  have  distinctive 
examinations  and  separate  eligible  lists  for  positions  in  the 
principal  departments  of  the  State  government,  embracing 
the  departments  of  Secretary  of  State,  Comptroller,  Treas- 
urer, Attorney -General,  State  Engineer  and  Survey  or » Bank 
Department,  Insurance  Department  and  Dairy  Commis- 
sioner. It  has  always  been  the  desire  of  the  Commission 
to  do  all  in  its  power  to  gratify  the  reasonable  requests 
of  the  heads  of  departments  in  the  State  government,  and 
it  is  believed  that  the  arrangement  now  suggested,  provid- 
ing each  department  with  a  special  eligible  list,  would  be 
acceptable  to  the  principal  officials  of  the  State,  and  other- 
wise advantageous  to  the  public  service. 

Compensation  op  Examiners. 

The  compensation  of  examiners  is  a  subject  that  has  occu- 
pied the  attention  of  the  Commission.  It  is  true  that  these 
appointments  are  essentially  honorary,  and  it  is  desirable 
that  they  should  remain  so ;  nevertheless,  the  duties  are 
sometimes  more  burdensome  than  should  be  imposed  with- 
out reasonable  compensation.  At  present,  no  person  hold- 
ing an  oflBce,.who  is  a  member  of  an  Examining  Board,  can 
receive  any  compensation  whatever  for  the  duties  per- 
formed under  the  Civil  Service  Act  as  a  member  of  the 
board.  Take  for  example  the  case  of  Inspector  Byrnes, 
chief  of  the  detective  force,  employed  in  the  city  of  New 
York.  He  is  a  member  of  the  Board  of  Examiners  for 
candidates  for  the  police.  His  duties,  incident  to  his  oflSce 
as  chief  of  the  detective  force,  leave  him  but  little  leisure 
for  rest  or  recreation,  and  yet  he  is  expected  to  devote  a 
considerable  share  of  his  time  and  much  labor  to  the  exam- 
ination of  candidates  for  the  Police  Department,  for  which 
his  large  experience,  ability  and  aptitude  render  him  really 
indispensable.  These  additional  duties  were  not  all  taken 
into  consideration  when  the  salary  of  his  oflBce  was  fixed. 
He  has  discharged  them  for  years,  therefore,  really  without 
compensation.  These  observations  might  be  applied  in 
several  other  instances  that  could  be  named,  and  it  is  hoped 
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that  provision  may  be  made  enabling  this  Commission  or 
the  local  Commissions  in  the  cities  of  New  York  and 
Brooklyn  and  other  localities,  to  make  proper  compensa- 
tion for  the  service  of  examiners  where  their  duties  seem 
to  require  it. 

There  can  be  no  doubt  that  the  benefits  derived  from  the 
Civil  Service  administration  in  this  State  would  justify 
more  liberal  appropriations  in  the.  execution  of  these 
statutes  and  regulations.  A  moderate  estimate  of  the 
improved  service  since  the  Civil  Service  Act  went  into 
eflFect  in  1884,  would  place  the  improvement  at  five  per  cent 
on  the  amount  of  salaries  paid  ;  that  is  to  say,  the  higher 
rate  of  intelligence,  the  keener  sense  of  responsibility  in 
the  discharge  of  duties,  the  sense  of  independence  growing 
out  of  the  exemption  from  the  risks  of  removal  for  parti- 
san motives,  the  increased  respectability  in  a  public  service 
governed  only  by  ascertained  qualifications  and  fitness, 
have  all  tended  to  elevate  public  employments  and  bring 
into  them  a  superior  class  of  candidates,  who  are  more  com- 
petent for  their  duties  than  those  who  filled  the  like 
employments  under  the  system  of  appointment  prevailing 
before  the  Civil  Service  statutes  went  into  effect. 

It  would  seem,  therefore,  reasonable  to  estimate  the 
improvements  thus  indicated,  at  not  less  than  five  per  cent 
of  the  aggregate  salaries  paid.  And  computing  these  sala- 
ries in  the  State  and  municipal  service  at  twelve  millions 
per  annum,  the  public  benefits  derived  from  the  reform 
system,  estimated  in  money  only,  are  equal  to  six  hundred 
thousand  dollars  a  year,  whilst  it  is  quite  certain  that  the 
annual  cost  of  the  Civil  Service  administration  in  the  State 
of  New  York,  State  and  municipal,  is  less  than  one  hundred 
thousand  dollars,  that  is  to  say,  less  than  on^  per  cent  on 
the  amount  expended  in  salaries.  It  is  believed,  therefore, 
that  an  additional  appropriation  of  ten  thousand  dollars 
per  annum  might  well  be  made  to  provide  suitable  compen- 
sation for  the  services  of  competent  examiners  and  other 
necessary  disbursements  of  Boards  of  Examiners. 

The  Commission  now  holds  stated  meetings  on  the  first 
and  third  Thursdays  of  each  month.  Special  meetings 
are  called  whenever  matters  of  importance  require  imme- 
diate attention. 
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Recapitulation. 

There  is  abundant  testimony  showing  the  benefits  derived 
by  the  public  service  from  the  operation  of  the  Civil  Ser- 
vice statutes  and  regulations.  This  testimony  comes  from 
the  several  departments  of  the  State  government;  from  the 
mayors  of  the  principal  cities  of  the  State  and  the  muni- 
cipal authorities  ;  from  the  Civil  Service  Commissioners  in 
the  larger  cities ;  from  the  Examining  Boards ;  from  the 
press,  and  from  intelligent  observers  who  have  compared 
our  present  civil  administration  with  that  of  former  years, 
prior  to  1885. 

Perhaps  no  tnore  conspicuous  example  of  improvement 
could  be  pointed  out  than  is  furnished  in  the  admirable 
conduct  of  the  police  force  of  the  city  of  New  York,  during 
th^  recent  disturbances  incident  to  the  great  strike  of  the 
employes  of  the  street  railways.  A  largo  proportion  of 
the  ojBScers  and  men  enrolled  in  the  New  York  police  have 
been  appointed  under  the  system  of  competitive  examina- 
tions established  in  1884  and  1885.  The  discipline,  fortitude 
and  efficiency  displayed  under  circumstances  demanding 
intelligence,  endurance  and  courage,  have  received  the 
highest  commendation  from  our  own  citizens  interested  in 
the  preservation  of  order  and  the  due  execution  of  the 
laws,  aijd  this  praise  has  been  echoed  far  and  wide  from 
all  quarters. 

The  same  satisfactory  results  are  shown  in  the  Fire 
Departments  of  the  cities  where  Civil  Service  regulations 
are  enforced ;  in  the  municipal  departments  of  public  works ; 
in  the  asylums  and  prisons  and  penitentiaries ;  and  generally 
wherever  the  system  of  competitive  examination  has  been 
fairly  tried  in  the  selections  for  public  employments. 

In  this  relation  we  may  cite  the  testimony  of  Lee  Phillips, 
Esq.,  Secretary  and  Executive  Ofiicer  of  the  New  York 
Civil  Service  Board,  who  states:  '*I  have  compared  the 
results  of  examinations  of  candidates  for  the  Municipal 
Police  Force,  and  I  find  that,  during  the  past  year,  there 
has  been  an  improvement  in  the  physical  condition  of  the 
applicants  examined  of  eleven  per  cent;  and,  in  the  results 
of  the  written  examinations,  an  improvement  of  about  six 
per  cent.    This  comparison  is  made  between  examinations 
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made  early  in  1888  and  those  held  within  the  last  few  weeks. 
I  have .  also  compared  the  papers  of  candidates  examined 
for  clerkships  in  1886  with  those  examined  in  1888,  and  find 
an  improvement  of  one  per  cent  on  the  general  average  of 
the  results,  while  the  standing  of  the  examination  has  cer- 
tainly been  raised  to  some  extent."  And  Mr.  Phillips 
adds,  in  conclusion:  *'  There  can  be  no  doubt  of  a  marked 
improvement  in  the  persminel  of  the  city's  employes,  not 
only  as  compared  with  any  given  period  before  the  Civil 
Service  rules  went  into  effect,  but  during  the  five  years  of 
their  operation  as  well." 

Edward  M.  Shepard,  Esq.,  Chairman  of  tRe  Civil  Service 
Commissioners  of  Brooklyn,  states:  '*It  is  the  clear  opinion 
of  the  Mayor,  the  Civil  Service  Commissioners,  and,  it  is 
believed,  of  the  heads  of  most  of  the  Brooklyn  Depart- 
ments, that  the  municipal  service  has  been  greatly  improved 
by  the  system  of  competitive  examination  now  used  in 
Brooklyn."  This  conclusion  is  based,  Mr.  Shepard  adds, 
on  the  **  opinion  of  very  many  officers,  some  now  in  oflBce, 
and  others  who  have  heretofore  been  in  office,  and  the 
opinions  of  citizens  who  have  observed  the  condition  of 
the  service  before  and  since  the  reform  was  initiated." 

The  Comptroller  of  the  city  of  New  York,  Hon.  Theodore 
W.  Myers,  states:  '*In  my  opinion  the  public  service  is 
benefited  by  requiring  employes  to  pass  examinations 
under  the  Civil  Service  rules  and  regulations,  but  I  can  not 
estimate  the*  improvement  in  the  service  by  any  scale  of 
percentage;  I  can  only  say  that  I  consider  it  decidedly 
advantageous  in  securing  with  greater  certainty  employes 
fitted  for  the  duties  they  are  required  to  perform." 

The  approximate  total  amount  paid  annually  by  the  cities 
of  New  York  and  Brooklyn,  in  salaries  to  employes 
appointed  under  Civil  Service  rules,  is  $10,452,733.67;  of 
this  sum,  $8,143,733.67  is  paid  by  the  city  of  New  York; 
$2,309,000  is  paid  by  Brooklyn. 

If  we  venture  to  estimate  the  improvement  in  the  public 
service  in  these  two  cities,  obtained  under  the  reform 
system,  at  only  five  per  cent,  we  find  that  the  gain  is  equiv- 
alent to  more  than  half  a  million  of  dollars  per  annum  i  . 
the  value  of  the  service  rendered.    It  would  be  difficult. 
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of  course,  to  estimate  in  this  way  the  advantages  derived 
from  the  more  elevated  character  and  increased  respecta- 
bility of  a  class  of  public  servants  chosen  aft.er  a  careful 
scrutiny  of  their  qualifications  and  fitness  for  public 
employment;  nevertheless  every  citizen  can  appreciate,  in 
his  own  way,  the  greater  satisfaction  and  confidence 
afforded  by  a  system  which  provides  fresh  guarantees  of 
efficiency  and  fidelity  in  the  Civil  Service. 

It  will  be  seen  that  during  the  past  year  the  reform  in  our 
Civil  Service  has  made  steady  and  sure  progress,  as  it  has 
done  ever  since  it  was  begun  in  1884.  Inaugurated  under 
the  administration  of  Gov.  Cleveland,  it  has  been  cordially 
sustained  under  the  successive  administrations  of  Gov. 
Hill.  In  popular  phraseology,  the  reform'*  has  come  to 
stay." 

In  this  State,  competitive  examinations  are  made  prac- 
tical tests  of  the  fitness  of  candidates  for  employment, 
and  the  examinations  are  strictly  confined  to  such  require- 
ments as  a  prudent  man  of  business  would  demand  in  his 
own  establishment.  The  supposition,  in  some  quarters, 
that  the  standard  of  qualifications  is  too  exacting,  calling 
for  attainments  beyond  the  needs  of  the  public  service, 
has  no  substantial  foundation.  We  have  firmly  adhered 
to  the  provisions  of  our  law  which  prescribe  that  "  exami- 
nations shall  be  practical  in  their  character,"  and  that  they 
shall  only  **  relate  to  those  matters  which  will  fairly  test 
the  relative  capacity  and  fitness  of  the  persons  examined 
to  discharge  the  duties  of  that  service  into  which  they  seek 
to  be  appointed." 

The  reports  received  from  the  municipal  authorities  of 
our  principal  cities  show  a  strong  preponderance  of  opinion 
in  favor  of  the  advantages  obtained  by  the  system  of  com- 
petitive examinations ;  and  it  is  believed  that  the  tendency 
should  be  to  enlarge  the  classifications  embracing  compet- 
itive examinations,  and  to  diminish  those  for  which  non- 
competitive or  *'pas8"  examinations  are  allowed.  It  is 
likewise  desirable  that  the  standard  of  qualifications  in 
non- competitive  examinations  shall  be  raised  and  that  the 
reports  made  of  this  class  of  examinations  shall  be  recorded 
as  fully  as  those  of  the  competitive  class.    In  other  words, 
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the  public  has  a  right  to  expect  that  the  records  of  the 
Civil  Service  department  shall  contain  evidence  of  the 
qualifications  and  fitness  of  all  employes  who  are  subject 
to  our  regulations,  and  have  been  appointed  under  them. 

The  adjudications  of  the  courts  during  the  past  year 
relating  to  the  Civil  Service  statutes,  which  will  be  foundin 
the  Appendix,  will  facilitate  the  execution  of  the  law,  and 
remove  some  of  the  obstacles  heretofore  interposed  by 
those  who  had  misapprehended  its  provisions. 

Referring  to  the  means  available  to  enforce  the  due 
execution  of  the  Civil  Service  statutes  and  regulations, 
it  is  perhaps  to  be  regretted  that  no  defined  penalties  have 
been  provided  as  a  punishment  for  their  violation,  and  it  is 
worthy  of  consideration  on  the  part  of  the  Legislature, 
whether  it  would  not  be  wise  to  aid  the  Commission  in  the 
discharge  of  their  duties  by  an  amendment  of  the  laws  in 
this  particular. 

So  far  as  relates  to  the  administration  of  the  law  in  cities, 
chapter  673  of  the  Laws  of  1887,  which  enables  any  tax- 
payer to  apply  to  the  courts  for  an  order  or  judgment  direct- 
ing compliance  with  the  Civil  Service  statutes  and  regula- 
tions, and  preventing  the  payment  of  salaries  out  of  the 
public  moneys  to  any  person  or  persons  not  so  appointed, 
affords  an  adequate  remedy  for  the  prevention  of  many  of 
the  violations  of  the  law  which  still  exist  in  a  few  of  the 
municipalities. 

The  publication  of  a  complete  roster  of  all  the  employes 
of  the  State,  indicating  those  who  are  subject  to  Civil  Ser- 
vice regulations,  will  tend  to  diminish  the  considerable 
number  of  appointments  which  have  been  heretofore  made, 
often  inadvertently,  in  violation  of  the  statutes  applicable 
to  them. 

The  introduction  of  separate  eligible  lists  for  particular 
departments,  wherever  practicable,  will  tend  to  confine 
examinations  more  than  ever  to  the  peculiar  requirements 
of  each  branch  of  the  public  service,  render  them  still  more 
practical  in  their  cnaracter.  and "  furnish  to  the  several 
departments  employes  precisely  suited  to  the  work  to  be 
done  in  them. 
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The  statutes  giving  preference  to  honorably  discharged 
soldiers  and  sailors,  when  found  to  be  qualified  for  employ- 
ment, have  received  the  careful  attention  of  this  Board ; 
and  every  case  reported  to  us,  in  which  the  just  rights  of 
soldiers  and  sailors  have  been  denied  to  them,  has  been 
promptly  brought  to  notice  of  the  proper  authority,  and 
justice  done. 

The  employes  of  the  Legislative  Department  of  the  State 
government  have  not  heretofore  been  classified  under  the 
Civil  Service  rules,  and  it  is  respectfully  suggested  that  this 
is  now  a  proper  subject  for  consideration  and  action. 
There  is  no  branch  of  the  public  service  in  which  it  is  more 
important  to  secure  intelligent  and  trustworthy  officials. 
They  are  directly  concerned  in  the  transaction  of  business 
in  the  Senate  and  Assembly.  Upon  the  accuracy  and  care 
with  which  their  work  is  done,  important  public  and 
private  interests  depend.  The  Civil  Service  statutes 
include  all  departments  of  the  State  government.  The 
undersigned  are  not  informed  of  the  reasons  for  omitting 
the  Legislative  employes  from  the  classification  hereto- 
fore made.  In  view,  however,  of  the  satisfactory  results . 
obtained  in  the  Executive  and  Judicial  departments,  it  is 
respectfuQy  submitted  that  it  would  be  desirable  to  carry 
out  the  law,  as  was  obviously  contemplated,  so  as  to  make 
its  application  comprehensive  and  general. 

D.  E.  SICKLES. 
JAMES  H.  MANNING. 
GEO.  H.  TREADWELL. 
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CHIEF   EXAMINEB'S   REPOKT. 

STATE  OP  NEW  YORK : 

Office  of  Oivil  Sebvioe  Commission 

Albany,  N.  T.,  January  1, 1889 
Hon.  J>KSTSL  R  Sickles, 

President  New  York  Civil  Service  Commission: 

Sib. —  I  have  the  honor  to  submit  the  following  report  concerning 
examinations  held  under  direction  of  the  Commission  during  the  year: 

COMPETITIVE  EXAMINATIONS. 

Court  Intbbpretebs. 

A  special  examination  for  interpreters  for  the  courts  in  New  York 
and  Brooklyn  became  necessary  early  in  the  year  and  such  examina- 
tion was  held  in  New  York  on  February  fourteenth.  Five  candidates 
appeared,  all  of  whom  passed.  This  list  was  soon  exhausted  and 
another  examination  was  held  in  New  York  April  twenty-fifth.  Eight 
candidates  appeared,  five  of  whom  successfully  passed  the  examination. 

The  results  of  these  examinations  are  shown  in  detail  in  the  following 
tables : 

BesuUs  of  Examination  at  New  York,  February  14. 1888,  for  Interpreters, 


Nnmber 
appearing. 

SUBJECTS. 

Weight 
fflYen  to 
subject. 

Bbachbd  Fifty  Peh  Cent 
OB  Oybb. 

Number. 

« 

Hlffhest 
mark. 
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mark. 

4 

German  t"  l^'ncrliBh 

4 

8 

4 
6 
4 
2 
6 
6 
1 
1 
2 
2 
1 
2 
3 

95 
80 
95 
75 
90 
100 
90 
90 
95 
96 
80 
90 
80 

60 

S 

Enffllsh  toOerman 

60 

4 

French  to  English 

80 

2 

French  testimony 

70 

6 

Penmanship 

70 

6 

Arithmetic 

70 

1 

Italian  testimony ;. 

1 

Eoffllsh  to  Italian 

3 

TtAJiaii  to  !Rnff11ffh 

90 

1 

Swedish  to  English 

90 

1 

flipanish  to  Kncrlinh ...........  x ...  x 

3 

CTerman  testimony 

80 

3 

Geography  and  history 

75 

Interpreters 


EUQIBLE. 


8 


No. 

5 


Highest    Lowest 
average,    ayerage. 


87.14 


70 


58 
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Result  of  Examination  at  Neio  York,  April  25,  1888,  for  Interpreters. 
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R 
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8 
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90 

1 

1 

Swedish  to  Bnfflish 

1 
1 
.  1 
1 
8 
3 
1 

80  I  

90      

1 

English  to  Swedish 

1 

Enfflish  to  Norwegian 
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90 
80 
70 

100 

""so 

•      60 

1 

Norweirian  to  EDflrlish 

3 

Enellsh  to  French , 

» 

French  to  English 

1 

English  to  Holland 

1 

Eligible. 


Interpreters 


No. 

5 


Highest      Lowest 
average,     average. 

94.06       73.50 


Court  Jaiqtobs. 

Special  examinations  for  court  janitors,  in  New  York  and  Brooklyn, 
were  held  in  New  York,  February  fourteenth  and  April  twenty-fifth, 
in  connection  with  the  examinations  for  court  interpreters. 

The  following  tables  show  the  general  results  of  these  examinations : 

ResvU  of  Examination  at  New  York,  February  14,  1888, /or  Janitors. 


Number  appearing ' 

SUBJECTS. 

5 

Beached  Fifty  Pbb 
Cent  ob  Oveb, 
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fifty  per  cent 

a 

55 
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- 
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f> 

Dictation 
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3 
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2 

6 
6 
2 

4 
5 

86 

80 

80 
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00 
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A 
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1 

6 
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2 

f) 

Arithmetic 

2 

A 

Execution  of  directions . .' 

1 
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Janitors. 
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ResuU  of  Examination  at  New  York,  April  25,  1888, /or  Janitors, 
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No. 

10 
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94                 74. 

Stenooraphebs  jlsd  Ttpewriters. 

Although  as  a  result  of  the  last  examination  for  clerical  positions 
an  eligible  list,  containing  a  large  number  of  names,  was  prepared^ 
yet  none  of  the  persons  on  such  list  had  successfully  passed  an  examina- 
tion in  stenography.  To  meet  this  demand  a  special  examination  was 
ordered.  Nine  candidates  appeared,  six  of  whom  successfully  passed 
the  examination,  four  of  whom  have  since  received  appointments. 

The  result  of  this  examination  is  shown  in  the  following  table: 

Result  of  Examination  at  Albany,  April  17,  1888,  for  Stenographers  and 

Typewrilerti, 
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No. 

6 


Highest 
average. 

94 


Lowest 
average. 

70.50 


Prison   Officers. 

Heretofore  but  one  eligible  list  for  all  prison  officers  was  prepared. 
As  the  seyeral  State  prisons  are  located  at  widely  separate  places,  it 
often  happened  that  men  who  resided  in  the  vicinity  of  one  prison 
were  appointed  to  positions  at  one  of  the  other  prisons.     This  caused 


60 


Sixth  Annual  Report  of  the 


appointees  unnecessary  trayeling  expenses  and  the  prison  authorities 
were  also  embarrassed  by  frequent  applications  for  leave  of  absence 
in  consequence  of  their  work  being  distant  from  their  homes.  After 
the  last  annual  examination,  by. direction  of  the  Commission  a  sepa- 
rate eligible  list  was  prepared  for  each  prison,  and  the  residt,  so  far 
as  I  have  been  able  to  learn,  has  been  satisfactory  both  to  the  men 
appointed'  and  to  the  several  wardens.  I  conducted  the  examination 
for  prison  officers  in  person  and  was  assisted  by  the  warden  and  prin- 
cipal keeper  at  each  prison.  Each  candidate  was  examined  orally, 
separately,  and  such  questions  were  asked  as  would  test  the  individ- 
ual's  character  and  special  qualifications  for  this  particular  work.  In 
marking  the  candidates  the  result  of  this  oral  examination  was  given 
greater  weight  than  the  marking  in  any  subject  in  which  candidates 
were  required  to  write  out  the  answers  to  printed  questions.  Each 
candidate's  standing  in  the  oral  examination  was  determined  and 
agreed  upon  at  the  time.  Heretofore  the  answers  to  the  questions 
put  in  the  oral  examination  were  taken  by  a  stenographer,  and  after 
being  written  out,  were  marked  by  a  board  of  prison  experts.  As  the 
board  had  no  opportunity  to  observe  the  manner  of  answering  and 
the  peculiarities  of  the  individual,  it  served  no  purpose  that  might 
not  be  obtained  by  printed  questions. 

The  prison  officers  express  themselves  as  being  much  pleased  with 
the  opportunity  to  judge  of  the  character  of  candidates  and  to  also 
have  the  opportunity  of,  in  a  measure,  determining  whether  or  not 
any  particular  candidate  should  be  so  graded  as  to  give  him  a  place 
on  the  eligible  list  and  thus  make  his  appointment  possible. 

The  result  of  the  several  examinations  for  prison  officers  is  shown 
in  the  following  tables: 

ResuU  of  Examination  at  Dannemora,   May  18,  1888,  for   Guards  or 

Keepers  at  Clinton  State  Prison, 


a 
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E 

A 

.o 

a 
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33 
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33 
33 


K  OBJECTS. 
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1 
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Civil  Servicb  Commission. 
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Result  of  Examination  at  Sing  Sing,  May  31, 1888,  for  Guards  at  the  Sing 

Sing  State  Prison. 
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Result  of  Examinaliun  at  Auburn,  July   11,    1888,  for   Guards  at  the 

Auburn  State  Prison. 
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72 


BoABD  OF  Electbical  Contbol. 

In  February  last,  candidates  for  appointment  to  subordinate  posi- 
tions under  the  board  of  electrical  control  in  the  city  of  New  York 
filed  applications  for  examination  with  the  Commission. 

As  the  examinations  of  candidates  for  such  positions  had,  prior  to 
that  time,  been  held  under  the  direction  of  the  civil  service  advisory 
board  of  the  city  of  New  York,  the  question  as  to  whether  or  not  the 
employes  of  this  board  were  State  employes  was  submitted  to  the 
Attorney-General,  who,  in  an  opinion  rendered  March  fourteenth  last, 
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held  that  ''the  commiBsioners  referred  to  are  State  officers  in  the 
sense  that  they  are  the  agents  of  the  State  rather  than  of  the  city  of 
New  York/*  The  employes  were  accordingly  classified  and  an  exami- 
nation of  candidates  for  the  various  positions  was  held  in  New  York 
May  twenty-second. 

Ten  candidates  for  the  position  of  electrical  expert  apj^eared  at  the 
examination,  three  of  whom  were  found  qualified. 

Thirteen  candidates  competed  for  the  position  of  inspector  of 
underground  construction,  five  of  whom  reached  the  standard 
required. 

Nineteen  candidates  entered  the  examination  for  inspector  of 
electrical  conductors,  thirteen  of  whom  were  found  qualified. 

The  results  of  these  several  examinations  are  shown  in  the  following 
tables : 

EesuU  of  Examinaii/m  at    New    Yoi^k,  May   22,   1888,  /(;/*   Position   of 

Electrical  E.vperts. 


'  Reached  Fifty  Per 
Cent  or  Over. 


NUMBER  APrEAIlING. 


Ten 


I 


• 

J!d       • 

(I 

h 

-m55 

eS 

'    §fl 

^s 

Xi 

o 

ec 

^ 

o 

n 

H^ 

88.50 

56.20 

d 
J© 


Eligible. 


No. 


HlfiThest 
averacre. 


Electrical  experts .•. 3        88.50 


Lowest 
average. 

76 


Result  of  Examination  at   New  York,  May  22,  1888,  for  Inspectors  of 

Underground  Construction, 
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BesvU  of  Examinalion  at  New  York^  May  22, 1888, /or  Passion  of  Inspec- 
tors of  Electrical  Conductors. 
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Clerks  in  the  Office  of  the  Commissionekb  of  Emigration. 

On  January  30,  1888,  the  Commissioners  of  Emigration  made  a 
request  for  a  clerk  who  could  speak  the  German  language,  and  also 
one  who  could  speak  the  Italian  and  French  languages.  As  no  person 
on  the  regular  eligible  list  of  clerks  was  conversant  with  these 
languages,  a  provisional  examination  was  held  February  second. 
Ferdinand  Dryer  and  Malcolm  Douglas  were  given  certificates  of 
(qualification  for  such  positions. 

On  February  twenty-third  a  request  was  made  for  a  clerk  who 
could  speak  the  German  and  Polish  languages,  and  another  provi- 
sional examination  became  necessary  and  was  held  March  ninth. 
Charles  Sempsey  was  awarded  a  certificate  of  qualification. 

In  consequence  of  these  repeated  requests  for  clerks  having 
knowledge  of  foreign  languages,  a  special  competitive  examination 
for  clerkships  at  Castle  Garden  was  held  in  New  York  on  May  twenty- 
second.  Twenty>nine  candidates  appeared,  seventeen  of  whom  suc- 
cessfully passed  the  examination. 

The  following  table  shows  in  detail  the  result  of  this  examination  : 

Besult  of   Examinaiion  at  New  York,  May  22,  1888,  for  Clerks,  Castle 
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El.MIRA   ReFOBUATOBV   QOAHDfi. 

Thirty-eigbt  candidates  preaented  tbemBelveB  for  examinatioD  on 
June  thirteeoth.  I  was  assisted  in  the  oral  examination  by  the  super- 
intendent. The  ezamination  was  condacted  upon  the  plan  outlined  in 
report  on  the  examination  of  prison  officers,  the  scope  of  the  examlna- 
tion  and  method  of  marking  being  gimilar. 

The  following  tabulated  statement  shows  the  general  results  of  the 
examination  : 

RexuU  of  Examination  at  Elmira,  June  I'd,  1888,  /or  Chtards  at  the  Elmira 
Reformatory. 
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F1B8T,  Seoomd  and  Thibd  Grade  Clebks  and  Messengers. 

The  annual  examination  for  clerkships  and  messengers  was  held 
NoTember  twentj-seyenth. 

Eighty-five  candidates  for  clerkships  entered  the  examination, 
sixty  of  whom  passed.  Eight  candidates  for  the  position  of  messen- 
ger appeared,  seven  of  whom  passed.  The  examination  was  held  on 
the  same  day,  at  the  following  places:  Alban}',  New  York,  Buffalo, 
Syracuse,  Elmira  and  Plattsburgh. 

The  papers  were  marked  by  the  General  Board  of  Examiners  at 
Albany. 

Results  of  OenercU  Examinaivm  held    November    27,   1888,  for  First, 
Second  and  Third  Orade  Clerks,  and  Messengers. 
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44 
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45 
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88 
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34 
37 
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90 
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96 
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Summary 
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Mbssbnokbs. 
Dictation  

8 

Handwritlntf 

8 

Spelling 

8 

Memorizing  verbal  order 

8 

Arithmetic 

No. 


Eligible  (first  and  second  grade  clerks) 34 

Eligible  (third  grade  clerks) 26 

legible  (messengers) 7 


Hiffhest 
averaKC. 

93. 

94.10 

90.30 


Lowest 
averaflre. 

70.07 
70.15 
86.50 
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The  following  table  shows  the  result  of  the  general  competitiye 
examinations  held  during  the  year  : 

Examinations —  Schedule  B,  1888. 

Not 
Qualified,  qualified. 

Examined  for  clerks,  grades  first  and  second 34  13 

Examined  for  clerks,  grade  third 26  12 

Examined  for  messengers 7  1 

Examined  for  guards  and  keepers,  Sing  Sing  prison . .  15  2 

Examined  for  guards  and  keepers,  Clinton  prison 28  4 

Examined  for  guards  and  keepers.  Auburn  prison 31  13 

Examined  for  reformatory  guards  % 23  13 

Examined  for  electrical  expert,  board   electrical  con- 
trol   3  7 

Examined  for  inspector's  electrical  conductors 13  6 

Examined  for  inspectors  of  underground  construction,  5  8 

Examined  for  stenographer 6  3 

Examined  for  clerks,  Castle  Garden 17  10 

Examined  for  interpreters 10  6 

Examined  for  janitors 14  2 

Examined  for  assistant  engineers 3 

Examined  for  leyelers 8  1 

Examined  for  rodmen 4  1 

Total 247  102 


Provisional  Examinations  and  Appointments. 

The  following  appointments  have  been  made  during  the  year  as  the 
result  of  provisional  examinations  held  under  Bule  42.  The  eligible 
lists  having  been  exhausted  these  provisional  examinations  became 
necessary: 


Date. 

NAMK 

Position. 

1888. 
Jan.         3 

John  Theiss 

InterDreter.  Ninth  District  Court.  New  York  citT. 

Jan.       13 

Patrick  Brady 

Janitor,  Fourth  District  Court.  New  York  city. 

Feb.        2 
Feb.       "a 
March     7 

Ferdinand  Dryer 

Malcolm  Douglas 

Charles  Semsey 

• 

Clerk,  Castle  Garden.  New  York  city. 
Clerk.  Castle  Garden.  New  York  city. 
Clerk.  Castle  Garden,  New  York  city. 
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NON-COMPETITTVE   EXAMINATIONS. 

Non-competitiye  examinationB  have  been  held  for  the  position  of 
assistant  to  the  second  deputy  in  the  Attomej-Ghenerars  office;  con- 
fidential clerk  and  stenographer,  and  assistant  corporation  examiner 
in  the  office  of  the  Secretary  of  State;  corresponding  tax  clerk,  cor- 
poration tax  clerk,  and  special  accountant  in  the  office  of  the  Comp- 
troller; messenger  in  the  office  of  the  Superintendent  of  State  Prisons; 
stenographer  for  the  Board  of  Claims;  private  secretary  of  the  Factory 
Inspector;  assistant  clerk  at  Sing  Sing  prison;  physician  at  Auburn 
prison;  assistant  clerks,  court  attendants  and  stenographers  of  the 
courts  in  the  cities  of  New  York  and  Brooklyn;  application  clerks  and 
inspectors  under  the  board  of  excise  in  the  city  of  New  York, 
health  officers,  matron,  Buffalo  asylum;  assistant  matron.  Castle 
Ghurden;  matrons,  Hudson  Biver  State  Hospital,  and  third  assistant 
physician  at  Hudson  Biver  State  Hospital. 

The  board  of  trustees  of  Washington's  Headquarters  at  Newburgh 
certified  two  candidates  for  the  position  of  superintendent  at  head- 
quarters. The  examination  was  held  at  Newburgh  April  twenty- 
fourth.  Both  candidates  claimed  preference  on  account  of  having 
served  in  the  Union  army  during  the  war.  The  only  other  instance 
in  which  more  than  one  person  was  nominated  by  any  board  or  officer 
for  examination  to  a  position  classified  as  non-competitive  was  in  the 
case  of  one  of  the  assistant  clerkships  to  the  City  Court  of  the  city  of 
New  York,  in  which  case  the  names  of  three  applicants  were  submitted* 
one  of  whom  claimed  preference  on  account  of  services  during  the 
war.  He  received  the  appointment,  although  graded,  second  in  the 
examination. 

During  the  year  the  following  person^  have  been  examined  for 
the  Schedule'C  positions  named  : 
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BoABD  OF  Excise,  New  York  City. 


Date. 


1887. 

Dec. 
Dec. 

1888. 

Jan. 

Jan. 

Jan. 

Jan. 

Jan. 

Jan. 

Jan. 

Feb. 

Feb. 

June 

June 

June 

June 

Sept 

Dec. 

Deo. 


21 
31 

14 

ao 

23 

23 

31 

31 

31 

27 

27 

16 

15 

16 

16 

1 

1 

1 


NAME. 


Joseph  C.  Cary 

Patrlok  Roche 

Thomas  E.  Leeman 

Lawrence  Collins 

Michael  Hafffferty 

Fred.  Kaufman 

Louis  Maud 

Joseph  Krieffer 

Edward  W.  Hart 

Albert  W.  F.  Krauss 

James  F.  Seery , 

HenryA.  WlUe 

Samuel  Barry  » 

Chris.  M.  Buechler 

Oeorf^e  H.  Fahrbach 

William  J.  Maeee 

Charles  A.  Molioy 

Edward  F.  Mallahan 


Position. 


Inspector. 
Inspector. 

Inspector. 

Inspector. 

Inspector. 

Inspector. 

Inspector. 

Inspector. 

Inspector. 

Inspector. 

Inspector. 

Inspector. 

Inspector. 

Application  clerk. 

Application  clerk. 

Inspector. 

Inspector. 

Inspector. 


Health  Officers  Examined  and  Appointed. 


County. 


Albany  

Allegany 

Osweso , 

Onondaga , 

Richmond , . . , 

Alleffany 

Fran  Klin 

Warren 

Dutchess 

Sullivan 

Dutchess I  Pleasant  Valley 

Franklin Chateaugay .... 

Madison Brookfleld 


NAME. 


Watervliet Orson  F.Cobb. 

Angelica |  Benjamin  C.  Wakeley. 

New  Haven I  W.  w.  Dawley. 

Elbridge I  Hiland  A.  Weed. 


Northfleld 
Centreville  . 

Malone 

Queensbury 

Stanford 

Bethel 


J.  W.  Wood. 
L.  G.  Waterman. 
Blake  Biffelow 
B.  J.  Eddy. 
Monroe  T.  Pultss. 
W.  G.  Steele. 
Irvine  D.  LeRoy. 
J.  8.  van  Yechten. 
H.  Cliff  Brown. 


County. 

Village. 

NAME. 

Niagara  

Middleport 

Henry  A.  Wllmot 
F.  £.  Martindale. 

Richmond 

Port  Richmond 

Cortland 

Cortland 

William  J.  Moore. 

Steuben 

Bath 

Thomas  W.  Pawlini?. 

Washington 

Cambridflre 

Walter  Lamb. 
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The  following  table  shews  the  general  result  of  examinations  for 
Schedule  C  positions  held  during  the  year: 


Examinations  in  Schedule  C,  1888. 


Excise  inspectors    

Application  clerks,  board  of  excise 2 

Ck>urt  attendants 35 

Court  stenographers 3 

Stenographer  and  confidential  clerk,  Secretary  of  State, 

Janitor,  Fourth  District  Court  (provisional) 

Interpreter,  Ninth  District  Court  (proyisional) 

Clerks,  Castle  Garden  (provisional) 

Assistant  clerk,  board  of  police  justices 

Assistant  clerks,  City  Court 

Assistant  clerk.  Police  Court 

Assistant  clerk.  Second  District  Court,  New  York 

Assistant  clerk,  Third  District  Court,  Brooklyn 

Assistant  to  second  deputy,  Attorney-General 

Messenger,  Superintendent  of  Prisons 

Assistant  clerk.  Sing  Sing  prison 

Matrons,  Hudson  River  State  Hospital 

Matron,  Buffalo  Asylum 

Assistant  Matron,  Castle  Garden 

Assistant  corporation  examiner,  Secretary  of  State . . . 

Corresponding  tax  clerk,  Comptroller 

Superintendent    Washington's    headquarters,    New- 
burgh  

Health  officers « 18 

Private  secretary.  Factory  Inspector 

Stenographer  to  Board  of  Claims 

Physician,  Auburn  State  prison 

Third  assistant  physician,  Hudson  Biver  State  Hospital, 

Special  accountant.  Comptroller's  office 

Corporation  tax  clerk.  Comptroller's  office 


Not 
Qualified,  qaallfled. 

16 


Total 


107 
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The  following  table  shows  tiie  general  result  of  Schedule  D  exami- 
nations held  during  the  year: 


EXAIOKATIONS   IN   SCHEDULE   D,    D?    1888. 


Attendants 412 

Apothecary 1 

Assistant,  sewing  department 2 

Firemen *  7 

Cooks 2 

Housekeeper 1 

Tailors 2 

Mounter  and    fitter,    stove    department,    Sing    Sing 

prison 1 

Assistant  clerk,  shoe  department.  Sing  Sing  prison. . .  2 

Cutter,  Sing  Sing  prison 1 

Supervisor  of  nurses,  Hudson  River  State  hospital. . .  1 

Supervisor 1 

Waitresses,  dining-room *.  5 

Grooms 2 

Laundry,  assistants  in 3 

Kitchen  helpers • 7 

Carpenters 3 

Electrician 1 

Helpers,  ironing-room 2 

Gardeners 2 

Engineers 4 

Farmer 1 

Night  watchman 1 

Chambermaid 1 

Matron : 1 

Storekeeper 1 

Steam  fitters 2 

_  « 

Teamsters ; . . . .  2 

General  work 3 


Not 
Qualified,  qualified 

4 


Total 


474 
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The  following  table  shows  the  number  of  persons  who  have  entered 
competitive  examinations  each  year  since  the  organization  of  the 
Commission,  the  positions  for  which  they  were  examined,  and  the 
number  who  passed  and  failed: 

Competitive  Examinations. 


NUMBBB  EZAMINSD. 


1884.     1885. 


ClerkB,  irradeB  1  and  Q 

Clerks,  firrade  3 

Mefiseufcers ; 

Orderlies 

Prison  and  reformatonr  guards  and  keepers 

Hospital  stewards 

AssiBtant  phfbicians 

Teachers 

Btenoffraptaiers  and  typewriters  (not  included  in 

"clerks"  above) 

Enffineerlns  positions 

Interpreters 

Janitors 

Law  clerks 

Inspectors  of  masonry 

Assistant  examiners.  Board  of  Beurents 

Collectors  of  canal  statistics 

Clerks  to  collectors 

Acconntants 

Enflrrossinff  clerks 

Proof-readers 

Clerks,  Castle  Garden 

Electrical  experts.  Board  of  Electrical  Control. . . 
Inspectors,  Board  of  Electrical  Control 


66 
88 
8 
43 
43 


40 
«3 

le 


66 

ao 

8 
21 


Total 


Number  who  passed 
Number  who  failed. . 


386 

170 
66 


236 
143 


1886. 

1887. 

31 
68 
10 

11 
3 
6 
9 
6 

48 
47 
18 

'"wi 

9 

""'si 

"'*36 
6 

4 
8 

38 

4 

•  •  •  •  •  • 

306 

166 
41 

884 
354 

lao 

1888. 


47 

38 

8 


129 


9 
17 
16 
16 


27 
10 
32 


349 


347 
102 


The  following  is  a  summary  of  the  results  of  examinationH  held 
during  the  year : 


Number, 
examined. 

Qualified. 

Not  qualified. 

Competitive  examinations 

849 
113 
478 

347 
107 
474 

102 

Non -competitive  examinations  (schedule  C), 
Non-competitive  examinations  (schedule  D), 

6 
4 

Total ' 

'989 

828 

111 

Statistical  Summart  of  Pebsons  Admitted  to  (Competitive  Examinations 

DuBiNo  THE  Tear. 
BirOiijlcLce. 


In  State  of  New  York 

In  other  parts  of  the  United  States 
In  foreign  countries 


Total 


228 
29 
83 

340 


10 


74  Sixth  Annual  Report  of  the 

Occupation. 

Mechanics  and  laborers 99 

Clerks 78 

Other  business 130 

Unemployed < 33 

Total 340 

EdiLcaiion. 

Common  school 255 

Academic 62 

Collegiate  23 

Total 340 

Previously  in  the  United  States  military  or  naval  service 43 

Years. 
Average  age 32 .  24 

The  Commission  have  appointed  a  board  of  examiners  for  Schedule 
D  positions  at  each  institution  which  has  complied  with  the  Civil  Service 
law  and  rules.  These  examinei^s  are  generally  selected  from  the  per- 
sons officially  connected  with  such  institutions.  The  members  of 
such  Schedule  D  boards  are  shown  below : 

Schedule  D. 

Auburn  Asylum  for  Jnmne  Criminals. — Fred.  Sefton,  M.  D.,  chairman; 
William  Gilbert,  secretary. 

Binghamton  Asylum, — Charles  C.  Eastman,  M.  D.,  chairman  and 
secretary;  O.  J.  Wilsey,  Edwin  Evans. 

Buffalo  Asylum, — William  D.  Granger,  M.  D.,  chairman;  A.  W.  Hurd, 
M.  D.,  secretary;  Levi  M.  Beam. 

Hudson  River  Stale  Hospital, — Theodore  H.  Kellogg,  M.  D.,  chairman; 
Charles  H.  Langdon,  M.  D.,  secretary. 

Middletoum  Asylum. —  A.  P.  Williamson,  M.  D.,  chairman;  C.  Spencer 
Kinney,  M.  D.,  secretary;  John  Cochran. 

Willard  Asylum. — Henry  E.  Allison,  M.  D.,  chairman;  Alexander 
Nellis,  Jr.,  M.  D.,  secretary;  Morris  J.  Gilbert 

Industrial  School,  RocJiester,  N,  Y. — W.  W.  Murray,  chairman;  C.  W. 
Wall,  secretary;  A.  S.  Little. 

Utica  Asylum, — Charles  W.  Pilgrim,  M.  D.,  chairman  and  secretary; 
John  R  Jones,  Emma  Barker. 
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Ehnvra  Reformatory. —  John  R.  Joslyn,  Esq.,  Prof.  N.  A.  Miller,  Boyd 
McDowell,  Esq. 

House  of  Refuge  for  Women,  Hudson,  N,  Y. —  Albert  Hoysradt, 
chairman;  Samuel  R.  Rainey,  secretary;  Crawford  E.  Fritts,  M.  D. 

Emigrants'  HospUat,  Ward's  Island. —  J.  A.  Fox,  M.  D.,  chairman; 
W.  C.  Deming,  M.  D.,  secretary;  C.  C.  Vinton. 

When  the  roster  of  State  employes  was  completed  for  the  first  time 
by  the  Commission  it  became  apparent  that  a  number  of  heads  of 
departments  and  institutions  had  failed  to  comply  with  the  law  and 
rules  governiDg  the  selection  of  employes.  In  pursuance  of  instruc- 
tions given  by  the  Commission  I  have  called  the  attention  of  the  par- 
ties responsible  for  the  failure,  either  personally  or  by  letter,  to  the 
subject  In  a  number  of  instances  steps  were  immediately  taken  to 
carry  out  the  provisions  of  the  law  and  rules. 

I  am  gratified  to  be  able  to  report  that  in  nearly  all  cases  a  disposi- 
tion to  carry  out  its  provisions  had  been  manifested. 

I  have  constantly  endeavored  to  comply  with  the  letter  and  spirit  of 
the  provisions  of  the  Civil  Service  law,  which  requires  that  "  examina- 
tions shall  be  practical  in  their  character  and,  so  far  as  may  be,  shall 
relate  to  those  matters  which  will  fairly  test  the  relative  capacity  and 
fitness  of  the  persons  examined  to  discharge  the  duties  of  that  service 
into  which  they  seek  to  be  appointed." 

The  charge  so  commonly  made  that  the  candidates  are  required  to 
pass  an  examination  in  irrelevant  subjects,  comes  generally  from  those 
who  have  never  taken  the  trouble  to  inform  themselves  as  to  the  scope 
of  such  examinations  and  rarely,  if  ever  is  heard  from  those  who  are 
participants. 

I  desire  to  express  my  grateful  appreciation  of  the  many  courtesies 
shown  me  by  yourself  and  the  other  members  of  the  Commission. 

I  also  wish  to  acknowledge  my  indebtedness  to  the  Board  of  Gen- 
eral Examiners  at  Albany  and  the  special  examiners  and  other  officials 
throughout  the  State  for  their  intelligent  cooperation  and  valuable 
assistance  in  my  efforts  to  execute  the  law  and  the  instructions  of  the 
Commission.     I  have  the  honor  to  be 

Tours 'very  respectfully. 

JOHN  B.  RELET, 

Chief  Exaviiner. 
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LIST  OF  EXAMINERS  AND  OTHER  OFFICERS  IN  THE  CIVIL 

SERVICE  OF  THE  STATE. 

Chief  Examiner, —  John  B.  Riley. 

General  Board  of  Examiners  at  Albany  for  Clerical  Positions. —  Richard 
G.  Milks,  Charles  W.  Cole,  P.  H.  McQuade,  Willis  E.  Merriman. 

For  Law  Clerks. —  Hon.  Matthew  Hale,  Hon.  William  B.  Ruggles, 
Hon.  Edwin  Countryman. 

Neiv  York  Courts. —  Hon.  William  H.  Arnoux,  Hod.  Jacob  F.  Miller, 
Austin  Abbott,  Esq.,  Charles  A.  DBvidson,  Esq.,  W.  C.  Reddy,  Esq. 

Brooklyn  Courts. — Edwin  M!  Ivins,  Esq.,  Frederick  P.  Bellamy,  Esq., 
Harrington  Putnam,  Esq. 

For  Excise  Board,  New  York  City. —  S.  Hastings  Grant,  Esq.,  John  S. 
Mc William,  Esq.,  Walter  D.  Edmonds,  Esq. 

For  Local  Health  Officers. —  Samuel  B.  Ward,  M.  D.,  E.  H.  Parker, 
M.  D.,  Charles  E.  Jones,  M.  D.,  Lansing  B.  Winne,  M.  D. 

General  Board  of  Examiners  for  Positions  in  Asylums. —  Dr.  Stephen 
Smith,  Dr.  Thomas  H.  Allen,  Dr.  Albert  Vander  Veer,  Dr.  David 
Murray. 

Examiners  for  Engineering  Positions. —  Horace  Andrews,  Esq.,  David 
M.  Green,  Esq.,  Richard  Prescott,  Esq. 

For  the  New  York  House  of  Refuse. — B.  B.  Atterbury,  Esq.,  Nathaniel 
Jar  vis,  Jr.,  Esq.,  Wm.  S.  Keilly,  Esq. 

Clinton  Prison. —  The  warden,  Hon.  Wm.  P.  Mooers. 

Avbum  Prison. —  The  warden,  Hon.  John  D.  Teller,  Orlando 
Lewis,  Esq. 

Sing  Sing  Prison. —  The  warden,  Jared  Sanford,  Esq.,  Albert 
Babcock,  Esq.,  James  Connaughton,  Esq. 

Buffalo. —  T.  Guilford  Smith,  Esq.,  Leonard  Chester,  Esq. 

Syracuse. — Alfred  Wilkinson,  Esq.,  Hon.  A.  Judd  Northrup,  W.  S. 
Andrews,  Esq. 

Elmira. —  Hon.  Seymour  Dexter,  Francis  Hall,  Esq.,  Dr.  Wm.  C.  Wey. 

Utica. — Edward  Curran,  Esq.,  Jos.  S.  Lowery,  Esq.,  Wm.  Kernan,  Esq. 

Batavia. — John  H.  Ward,  Esq.,  Carlos  A.  Hulls,  Esq.,  Horace  H. 
Hutchins,  M.  D. 
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Auburn  Asylum  far  Insane  Criminals, — Fred  Sefton,  M.  D.,  chair- 
man ;  James  F^  Howell,  secretary. 

Binghamton  Asylum. — Charles  G.  Eastman,  M.  D.,  chairman  and 
secretary  ;  O.  J.  Wilsey,  Edwin  Evans. 

Buffalo  Asylum. —  A.  W.  Hurd,  M.  D.,  secretary ;  Levi  M.  Beam. 

Hudson  River  State  Hospital. —  Theodore  H.  Kellogg,  M.  D.,  chair- 
man ;  Charles  H.  Langdon,  M.  D.,  secretary. 

Middletoum  Asylum^ —  A.  P.  Williamson,  M.  D.,  chairman  ;  C.  Spencer 
Kinney,  M.  D.,  secretary  ;  John  Cochran. 

WiUard  Asylum. —  Henry  E.  Allison,  M.  D.,  chairman ;  Alexander 
l^ellis,  Jr.,  M.  D.,  secretary  ;  Morris  J.  (xilbert 

Industrud  School,  Rochester,  N.  Y. —  W.  W.  Murray,  chairman  ;  C.  W. 
Wall,  secretary  ;  A.  S.  Little. 

Utica  Asylum. — Charles  W.  Pilgrim,  M.  D.,  chairman  and  secretary  ; 
John  R  Jones,  Emma  Barker. 

Elmira  Reformatory.  —Irving  V.  Winuie,  chairman  ;  Oscar  Hoppe, 
H.  F.  Bush. 

Mouse  of  Refuge  for  Women,  Hudson,  Nl  Y. —  Albert  Hoysradt,  chair- 
man ;  Samuel  R.  Rainey,  secretary  ;  Crawford  E.  Fritts,  M.  D. 

Emigrant  Hospital,  Ward's  Island. —  J.  A.  Fox,  M.  D.,  chairman  ;  W.  C. 
Deming,  M.  D.,  secretary  ;  C.  C.  Vinton,  M.  D. 
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SCHEDULE  0. 

BOABD   OF  EXGIBE,   NeW  YoBK  OiTT. 


Date. 


1887. 
Deo.      21 
Deo.      ai 

1888. 

Jan.       14 


Jan. 

Jan. 

Jan. 

Jan. 

Jan. 

Jan. 

Feb, 

Feb. 

June 

June 

June 

June 

Sept 

Deo. 

Dec. 


20 

33 

23 

81 

31 

81 

27 

27 

16 

16 

16 

16 

1 

1 

1 


NAMEL 


Joseph  0.  CaiT 

Patrlok  Roche 

Thomas  E.  Leeman 

Lawrence  Oollins 

Michael  Haffserty 

Fred  Kaufman 

Louis  Mand 

Joseph  Kreiffer 

Edward  W.Hart 

Albert  W.  F.  Erauss 

JamesF.  Seery 

HenryA.  Wille 

Samuel  Barry 

Christopher  M.  Buechler 

Oeorffe  £L  Fahrbach 

William  J.  Mairee :. 

Charles  A.  Malloy 

Edward  F.  Mallahan 


Position. 


Inspector. 
Inspector. 

Inspector. 

Inspector. 

Inspector. 

Inspector. 

Inspector. 

Inspector. 

Inspector. 

Inspector. 

Inspector. 

Inspector. 

Inspector. 

Application  clerk. 

Application  clerk. 

Inspector. 

Inspector. 

Inspector. 


Health  Offigebs  Examined  aio)  Appodtted,  1888. 


County. 

YiUase. 

NAME. 

Niagara 

Middleport ' 

Henry  A.  Wilmot,  M.  D. 
F.  £.  MartindflJe.  M.  D. 

Richmond 

Port  Riohmond.'. 

Cortland 

Cortland 

William  J.  Moore.  M.  D. 

Steuben 

Bath 

Thomas  H.  Pawlinir,  M.  D. 

WfMfhfnf^tonr.^t-  ,-r.T,^,. 

Cambridge 

Walter  Lamb,  M.  D. 

County. 

Town. 

NAMF^ 

Albany 

Watery  liet 

Orson  F,  Cobb.  M.  D. 

Allefirany 

Anirelica 

Benjamin  C.  Wakely.  M.  D. 
W.  w.  Dawley.  M.  D. 

Oswoffo 

New  Haven 

Onondatf a 

Elbridfire 

Hiland  A.  Weed,  M.  D. 

Richmond 

Northfleld 

J.  W.  Wood,  M,  D. 

Alleaany 

Fr  an  kli  n 

CentreviUe 

L.  G.  Waterman.  M.  D. 

Malone 

Blake  Biffelow.  M.  D. 
R.  J.  Eddy,  M.  b. 
Monroe  T.  Pultz.  M.  D. 

Warren 

Oueensbury 

Dutchess 

Stanford 

Sullivan 

BetheL 

W.  G.  Steele,  M.  D. 

Dutchess 

Pleasant  Valley 

Irvioff  D.  LeRoy,  M.  D. 
J.  8.'  van  Vechten .  M.  D. 

Franklin 

Chateaufl:ay.# 

Madison 

Brookfleld 

H.  Cliff.  Brown,  M.  D. 

i 


Pboyisiomal  AppoiNTifEMTs  XJndeb  Rule  42. 


Date. 

NAME. 

Position. 

1888. 
Jan.        3 

John  Theiss.  

Intemreter.  Ninth  District  Court.  New  York  city. 

Jan.       IS 

Patrick  Brady 

Janitor.  Fourth  District  Court.  New  York  city. 

Feb.        2 
Feb.        2 
March    7 

Frederick  Dryer 

Malcolm  Douff las 

Charles  Semsey 

Clerk,  Castle  Garden,  New  York  city. 
Clerk,  Castle  Garden,  New  York  city. 
Clerk.  Castle  Garden.  New  York  city. 
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Bemovai^  Attendaitts,  Era 

WiUard  asylum,  attendants,  etc 15 

Utica  asylum,  attendants,  etc 3 

Binghamton  asylum,  attendants,  etc 19 

Middletown  asylum,  attendants,  etc 8 

Hudson  Biver  State  hospital,  attendants,  etc 12 

Buffalo  asylum,  attendant 1 

Auburn  asylum,  attendant  and  fireman 2 

Elmira  reformatory,  guards  and  experts 22 

State  industrial  school,  attendant,  domestics,  etc 4 

Asylum  for  idiots,  Syracuse,  attendants 2 

Auburn  State  prison,  guards  and  keepers 18 

Department  of  public  buildings  (estimated^ 25 

Quarantine  Commission 4 

Commissioners  of  Emigration 6 

Emigrant  Hospital,  Ward's  Island 4 

House  of  Befuge,  Bandall's  Island 1 

New  York  Institution  for  the  Blind 3 


LIST  OF  PROMOTIONS. 

1888. 

Jan.      1.  Charles  E.  Hawkins,  inspector  teachers'  classes,  Board  of 

Begents,  $2,000  to  $2,500. 
Jan.      1.  William  B.  Marshall,  assistant,  State  Museum,  $800  to  $1,000. 
Jan.    15.  C.  L.  Johnson,  resident  to  division  engineer,  department 

State  Engineer  and  Surveyor,  $2,000  to  $2,400. 
Jan.    16.  John  Harper,  Jr.,  inspector  to  special  inspector,  New  York 

board  of  excise,  $1,200  to  $1,500. 
Jan.    23.  John  H.   Bapp,  inspector  to  special  inspector,  New  York 

board  of  excise,  $1,200  to  $1,500. 
tPeb.     1.  Eugene  B.  Hastings,   assistant  accountant  to  accountant, 

BaUroad  Commission,  $2,100  to  $3,000. 
Feb.     1.  Albert  Cornwall,  clerk,  office  Secretary  of  State,  $1,440  to 

$1,600. 
April    1.  Edward  L  Devlin,  chief  clerk  to  commissioner  of  law  students 

examinations.  Board  of  Begents,  $1,800  to  $2,500. 
July     1  ijohn  D.  Moriarty,  clerk  and  messenger.  Banking  Depart- 
ment, $1,280  to  $1,500. 
Sept     1.  Qeorge  H.  Ghtle,  assistant  secretary  to  secretary.  New  York 

board  of  excise. 
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1888. 

Oct  6.  L.  li.  Gktul,  rodman  to  leyelerj  department  State  Engineer 
and  Surveyor. 

Nov.  8.  George  McNett,  M.  D.,  surgeon,  Soldiers'  and  Sailors'  Home, 
$1,200  to  $1,500. 

Nov.  20.  Irving  Washington,  first  assistant  superintendent^  to  super- 
intendent State  Industrial  Sohool,  Bochester,  N.  Y. 

Nov.  20.  W.  W.  Murray,  instruotor  to  assistant  superintendent  State 
Industrial  School,  Bochester,  N.  Y. 


LIST  OF  VIOLATIONS  AND  CORRECTIONS. 

viola-      Oorrec- 

tionB.  tlons. 

Department  of  State  Engineer  and  Surveyor 15  15 

Department  of  Public  Buildings 21 

Bureau  of  Statistics  of  Labor 9  8 

Begents  of  the  University 5  2 

Forest  Commission 17 

Insurance  Department 1 

Agricultural  Experiment  Station,  Geneva,  N.  Y. 3  1 

State  Board  of  Health 1 

Adjutant  General 1 

Willard  asylum 13  13 

Utica  asylum 4  3 

Middletown  asylum 24  10 

Buffalo  asylum 8  8 

Elmira  reformatory 20  9 

House  of  Befuge  for  Women,  Hudson,  N.  Y 20  2 

Binghamton  asylum 14  10 

Department  of  the  Dairy  Commissioner 23 

Comptroller's  office 1 

Asylum  for  Idiots,  Syracuse 62  11 

Custodial  Asylum  for  Women,  Newark,  N.  Y 31  6 

Institution  for  the  Blind,  New  York  city 14  5 

Soldiers'  and  Sailors'  Home,  Bath,  N.  Y. 5 

Commissioners  of  Emigration 12  7 

Emigrant  Hospital,  Ward's  Island 62  13 

Health  Officer,  port  of  New  York 2 

Quarantine  Commission 10  5 

House  of  Befuge,  Randall's  Island 19  2 

Auburn  prison \ 4  1 

Onondaga  Salt  Works,  Syracuse,  N.  Y 17 

State  Industrial  School,  Bochester,  N.  Y 53  11 
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Vlola- 

»  tions. 

ABjlum  for  Deaf-Mutes,  Malone>  N.  Y 17 

Asylum  for  Deaf-Mutes,  Buffalo,  N.  Y 23 

Institution  for  Deaf-Mutes,  New  York  city 21 

First  District  Court,  New  York  city 2 

Fourth  District  Court,  New  York  city 1 

Sixth  District  Court,  New  York  city ; . . .  1 

Seventh  District  Court,  New  York  city 1 

Ninth  District  Court,  New  York  city 2 

Tenth  District  Court,  New  York  city 1 

Eleventh  District  Court,  New  York  city 5 

Court  of  Common  Pleas,  New  York  city 1 

Court  of  Special  Sessions,  New  York  city 2 

Third  District  Court,  Brooklyn,  N.  Y. 1 

City  Court,  Brooklyn,  N.  Y 1 

Total 571 


Correc- 
tions. 


4 
1 


148 


STATISTICAL  SUMMARY  OF  PERSONS   ADMITTED 
TO  COMPETITIVE  EXAMINATIONS. 

Birthplace. 

In  State  of  New  York 228 

In  other  parts  of  the  United  States 29 

In  foreign  countries 83 

Total : 340 

Occupation. 

Mechanics  and  laborers 99 

Clerks 78 

Other  business • 130 

Unemployed 33 

Total 340 

Education. 

Common  school 255 

Academic 62 

Collegiate 23 

Total 340 

Previously  in  the  United  States  military  or  naval  service 43 

Years. 

Average  age 32 .  24 


OlVIL  axaVlOK  OOMMISaiON. 


STATISTICAL  TABLES  OP  STATE  EMPLOYES. 

NUKBKR  OF  FZBBONS  IN  EaCH    DEPABTXrilT  07  THE   StaTK,   Afl  ClaSSIFIBD. 
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NuKBEB  OF  Pebbohs  IN  ELlch  Dipabtveht  OF  THs  State  —  {Covdinued). 


3oOc0 


DEPABTMENT. 


Third  Dlstrlot  Ck)Qrt,  Brooklyn 

Board  of  Police  Justioes.  New  York... 

Supreme  Court,  New  York  city 

Superior  Court,  New  York  city 

Court  of  Special  Sessions.  New  York. . 
Court  of  Common  Pleas,  New  York  . . . 
Court  of  General  Sessions,  New  York. 

City  Court,  New  York  city 

City  Court.  Brooklyn 


TotaL 


(3 


1 
11 


6 


6 
4 

6 


106 


A. 


a 

7 
1 
8 
3 
3 

a 

4 

6 


104 


SOHEDULB. 


B. 


a 

4 


a 

1 
1 


6<H 


C. 


1 

ao 

34 
37 
fi 
30 
47 
36 
11 


608 


1,707 


6 
43 
85 
46 

8 
88 
65 
87 
18 


3,319 


EXAMINATIONB   IN  SoHEDULE  B,  1888. 

Not 
Qualified,  qualified. 

Examined  for  clerks,  grades  first  and  second 34  13 

Examined  fqr  clerks,  grade  third 26  12 

Examined  for  messengers 7  1 

Examined  for  guards  and  keepers.  Sing  Sing  prison . .  15  2 

Examined  for  guards  and  keepers,  Clinton  prison ....  28  4 

Examined  for  guards  and  keepers,  Auburn  prison 81  13 

Examined  for  reformatory  guards 23  13 

Examined  for  electrical  expert,  B'd  Elec.  Control 3  7 

Examined  for  inspectors  electrical  conductors 13  6 

Examined  for  inspectors,  underground  const 5  8 

Examined  for  stenographers -    6  3 

Examined  for  clerks,  Castle  Garden 17  10 

Examined  for  interpreters 10  6 

Examined  for  janitors 14  2 

Examined  for  assistant  engineers 3 

Examined  for  levelers 8  1 

Examined  for  rodmen 4  1 

Total 247  102 
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Excifle  inspectors 

Application  clerks,  board  of  excise 2 

Court  attendants 35 

Court  stenographers 3 

Stenographer  and  confidential  clerk,  Secretary  of  State, 

Janitor,  Fourth  District  Court,  provisional 

Interpreter,  Ninth  District  Court,  provisional 

Clerks,  Castle  Oarden,  provisional 

Assistant  clerk,  board  of  police  justices 

Assistant  clerks,  City  Court 

Assistant  clerk.  Police  Court 

Assistant  clerk,  Second  District  Court,  N.  Y. 

Assistant  clerk.  Third  District  Court,  Brooklyn 

Assistant  to  second  deputy,  Attorney-General 

Messenger,  Superintendent  of  Prisons 

Assistant  clerk.  Sing  Sing  prison 

Matrons,  Hudson  River  State  hospital 

Matron,  Buffalo  asylum 

Assistant  matron,  Castle  Garden 

Assistant  corporation  examiner.  Secretary  of  State . . . 

Corresponding  tax  clerk,  Comptroller 

Superintendent    Washington's    Headquarters,    New- 
burgh  

Health  officers 18 

Physician,  Auburn  State  prison 

Special  accountant.  Comptroller's  office 

Stenographer  to  Board  of  Claims 

Private  secretary  to  Factory  Inspector 

Third  assistant  physician,  Hudson  Biver  State  hospital. 
Corporation  tax  clerk.  Comptroller's  office 


Not 
Qnalifled.  Qualified. 

16 


3 


107 
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EXAMINATIONB  IN   ScHEDULB  D,   1888. 


Attendants 412 

Apothecary •. 1 

Assistant,  sewing  department 2 

Firemen  . . 7. 

Cooks 2 

Housekeeper 1 

Tailors 2 

Mounter  and  fitter,  stove  department,  Sing  Sing  prison,  1 

Assistant  clerk,  shoe  department,  Sing  Sing  prison  ...  2 

Gutter,  shoe  department,  Sing  Sing  prison 1 

Supervisor  of  nurses,  Hudson  Biver  State  hospital 1 

Supervisor 1 

Waitresses,  dining-room 6 

Orooms 2 

Laundry,  assistants  in 3 

Kitchen  helpers 7 

Carpenters 3 

Electrician 1 

Helpers,  ironing-room 2 

Gardeners 2 

Engineers 4 

Farmer 1 

Night  watchman 1 

Chambermaid 1 

Matron 1 

Storekeeper 1 

Steam  fitters 2 

Teamsters 2 

General  work 3 


Not 
Qualified.  Qualified. 

4 


Total 


474 
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GoMPETmys  Ezamikatiohs — Sohedulb  B. 


Clerks,  (rrades  1  and  a 

GierkB,  izTftde  3 

MesBonsers 

Orderlies 

Prison  and  reformatory  snards  and  keepers, 

Hospital  stewards 

Assistant  physicians 

Teachers, 


Btenoffraphers  and  type- writers  (not  included  in 
•'clerks^'  above) 


Emcineerinff  positions 

Interpreters 

Janitors 

Law  clerks 

Inspectors  of  masonry 

Assistant  examiners.  Board  of  Beffents 

CoUectors  of  canal  statistics 

Clerks  to  collectors 

Acoonntants 

Eni^rossinflr  clerks 

Proof-readers .* 

Clerks.  Castle  Garden 

Electrical  experts,  Board  of  Electrical  Control — 
Inspectors,  Hoard  of  Electrical  Control 


Total 


Number  who  passed 
Number  who  railed  . 


NUICBBB  EXAMINXD. 


1884. 


5B 

88 

8 

43 

4A 


236 


170 
66 


188A. 


40 
68 
16 


66 

30 

8 

31 


326 


143 


1886. 


31 

68 
10 


66 


28 

11 

3 

6 

• 
6 


306 

166 
41 


1887. 


48 
47 
18 


161 
"9 


81 


36 
6 
4 
3 

38 
4 


384 

364 

180 


47 

88 

8 


139 


9 
17 
16 
16 


37 
10 
33 


349 

347 
103 


NuHBEB  Appoikted  akd  Chabaoteb  of  Appohttment. 


Clerks,  srades  1  and  3 

3 
9 

i 

6 

11 

1 

4 

3 

1 

1 

i 

1 

7 

i 

37 

1 

i 

3 

1 

6 

1 

7 
3 

3 

1 
1 

"*'S4 
3 

i 

3 

4 

Clerks,  wnA^  8 

3 

Clerks,  temporary,  olflce  Bailroad  Commission... 
Messengers 

'i 

Prison  and  reformatory  fruards  and  keepers 

Teachers,  Batavia  Institution  for  the  Blind 

Pemale  assistant  physician.  Willard  Asylum 

First  assistant  physician.  Hudson  River  State 

Hospital 

Physician  Auburn  Prison 

89 

Steward.  Hudson  Kiver  State  Hospital 

Htenofirraphers  and  type-writers. . , . . . .  -  -  t  ,  -  -  t  . -, »  t 

7 

InterDreters 

4 

Janitors 

6 

Assistant  enffineers,  levelers  and  rodmen 

T^nd  clerk,  office  of  State  Engineer. ....  -  t  t .  r ..... . 

1 

TnApeAtnni  of  miwonry. ,.,.,. ,, t.--  , 

Assistant  examiners.  Board  of  llecrents 

6 

Electrical  expert.  Board  of  Electrical  Control 

Inspectors.  Board  of  Electrical  Control 

1 
8 

Accountant 

1 

EnfirrossinfiT  clerk 

1 

Total 

18 

33 

67 

68 

78 

Total  NuksEB  of  Appointments. 


After  competitive  examination 

After  non-competitive  examination.  Schedule  C. 
After  non-competitive  examination.  Schedule  D. 

Total 


18 

31 

386 

23 
314 
338 

67 
136 
346 

68 

99 

615 

435 

669 

638 

773 

78 
107 
474 

669 
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APPENDIX   C. 


OOEEESPONDENCE. 

New  Tobk,  December  30, 1887. 
Clasence  B.  Angle,  Esq., 

Secretary  New  York  State  Civil  Service  Commission  : 

Deab  Sib. —  At  a  meeting  of  the  Bupervisorj  board  held  December 
28,  1887,  the  following  resolution  was  adopted  and  was  this  day 
approved  by  the  mayor.  I  have  the  honor  to  request  the  approval  of 
said  resolution  by  your  Commission: 

"  Beaolved,  That  the  following  be  added  at  the  end  of  Begulation  33^ 
All  vacancies  among  the  attendants  in  any  insane  asylum  shall  be 
filled  by  the  general  superintendent  and  the  medical  superintendent 
of  the  institution  in  which  such  vacancies  shall  occur  in  such  manner 
as  they  shall  deem  best,  and  the  names  of  all  persons  so  appointed 
shall  be  sent  forthwith  to  the  secretary  of  the  examining  board,  and 
they  shall,  if  not  previously  dismissed  at  the  end  of  a  period  not 
exceeding  four  months,  pass  a  non-competitive  examination,  in  default 
of  which  the  appointment  shall  cease.*' 

The  foregoing  amendment  was  the  result  of  a  conference  held 
with  the  supervisory  board  by  the  general  medical  superintendents  of 
the  New  York  city  insane  asylums  and  was  considered  by  them  to  be 
the  best  method  to  be  employed  to  increase  the  efficiency  of  the 
attendants  in  the  various  insane  asylums. 

Very  respectfully  yours. 

LEE  PHILLIPS, 

Secretary  and  Executive  Officer. 


Albany,  January  27,  1888. 
LsE  PmLLiPS,  Esq., 

Secretary  and  Executive  Officer  Civil  Service  Supervisory  Board : 

DeabSib. —  The  following  resolution  amending  Begulation  33  for 
the  city  of  New  York,  adopted  by  the  supervisory  board  December 
28, 1887,  has  this  day  been  approved  by  the  New  York  Civil  Service 
Commission : 

"  Besolved,  That  the  following  be  added  at  the  end  of  Begulation  33: 
All  vacancies   among  the  attendants  in  any  insane  asylum  shall  be 
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filled  by  the  general  superintendent  and  the  medical  superintendent 
of  the  institution  in  which  such  yacancies  shall  occur  in  such  manner 
as  they  shall  deem  best,  and  the  names  of  all  persons  so  appointed 
shall  be  sent  forthwith  to  the  secretary  of  the  examining  board,  and 
they  shall,  if  not  previously  dismissed  at  the  end  of  a  period  of  not 
exceeding  four  months,  pass  a  non-competitiye  examination,  in  default 
of  which  the  appointment  shall  cease." 

Very  respectfully  yours. 

CLAKENCE  B.  ANGLE, 

Secretary, 


Buffalo,  N.  T.,  December  30, 1887. 
C.  B.  Angle,  Esq., 

Secretary  GivU  Service  Commiasion  : 

Deab  Sib. —  I  wish  to  apply  to  the  Commission  for  permission  to 
waive  the  operation  of  Bule  No.  35,  requiring  an  appointee  to  be  a 
resident  of  this  State  in  the  case  of  a  matron  of  this  asylum.  It 
becomes  necessary  for  us  to  fill  a  proposed  vacancy  and  the  person 
whom  I  wish  to  make  trial  of  is  not  a  resident  of  this  State.  I  would 
not  ask  this  did  I  not  deem  it  best  for  the  interests  of  .the  institution. 
A  speedy  reply  will  accommodate  us. 

I  am  very  truly  yours. 

J.  B.  ANDREWS, 

•  Superintendent, 


Albany,  Jantuxry  19, 1888. 
Dr.  JuDSON  B.  Andbews, 

Superintendent  State  Asylum  for  the  Insane,  Buffalo,  N,  Y. 

Deab  Sib. —  I  have  the  honor  to  inform  you  that  at  a  meeting  of 
this  Commission,  held  January  seventeenth,  instant,  the  following  was 
adopted  and  subsequently  approved  by  the  Governor: 

Resolved,  That  the  restrictions  imposed  by  Bule  35  in  regard  to  resi- 
dence and  citizenship  shall  not  apply  to  the  position  of  matron  in  the 
State  Asylum  for  the  Insane  at  Buffalo. 

Very  respectfully  yours- 

OLABENOE  B.  ANGLE, 

Secretary. 


a 
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Matob's  Offiox, 
Bbooeltn,  N.  Y.,  January  3,  1888. 

To  the  Honorable  The  New  York  CivU  Service  Commission  : 

Gentlemsn. — In  pursuance  of  section  8,  chapter  354,  Laws  of  1883, 
as  amended  by  section  2,  chapter  410,  Laws  of  1884, 1  herewith  sub- 
mit for  the  approval  of  your  Commission,  Regulation  4  of  the  Civil 
Service  Begulations  of  the  city  of  Brooklyn,  so  amended  as  to  read  as 
follows: 

"For  the  purpose  of  conducting  the  inquiries  and  making  the 
examinations  mentioned  in  section  8  of  said  law  as  amended,  the  mayor 
shall  employ  five  suitable  persons,  citizens  of  Brooklyn,  who  shall 
constitute  the  Civil  Service  Commission  of  Brooklyn  (hereinafter  for 
brevity  also  called  the  Commission),  and  each  member  of  which  shall 
be  known  as  a  Civil  Service  Commissioner  of  Brooklyn.  Not  more 
than  three  of  the  Commission  shall  belong  to  the  same  political  party, 
and  no  one  of  them  shall  be  otherwise  in  the  employ  of  the  city. 
Each  Commissioner  shall,  before  entering  upon  the  discharge  of  his 
duties,  take  and  file  with  the  city  clerk  an  oath,  in  the  general  form 
prescribed  for  other  city  officers.  The  mayor  may,  at  any  time,  by 
filing  with  the  city  clerk  a  vnitten  notification  of  the  change,  employ 
another  citizen  in  the  place  of  any  one  so  employed,  who  shall  there- 
upon cease  to  be  such  Commissioner.  The  Commissioners  shall  serve 
without  pay." 

I  inclose  a  copy  of  the  said  regulation  now  in  force.  So  much  of  it 
as  it  is  proposed  to  change  is  indicated  by  the  red  lines.  The  pur- 
pose of  the  amendment  is  to  reduce  the  membership  of  the  Commission 
from  eleven  to  five. 

Eespectfully. 

A-  C.  CHAPIN, 

Mayor. 


STATE  OP  NEW  YORK : 

Civil  Serviob  Commission,         ] 
New  York  City,  January  10,  1888.  j 

Besolved,  That  the  request  of  the  mayor  of  Brooklyn  for  a  modifi- 
cation of  Regulation  4  for  his  city  be  approved,  said  regulation  as 
amended  to  take  effect  from  the  6th  day  of  February,  1888. 

CLARENCE  R  ANGLE, 

Secretary. 
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Office  of  the  Publishers'  Weekly,  Franklin  Square,) 

New  York,  January  9,  1888.  ) 

Gen.  Daniel  E.  Sickles, 

State  Gixnl  Service  Commissioner: 

Dear  Sm. — In  Friday  evening's  Post  an  interviewer  quotes  you  as 
saying  of  the  Civil  Service  examinations :  ''  Men  should  be  examined 
in  regard  to  their  general  fitness  for  the  position  they  want  to  fiU. 
There  should  be  no  long  examinations  in  regard  to  rhetoric,  geog- 
raphy and  things  of  that  sort,  but  it  should  be  practicaL"  And  a 
case  was  referred  to  in  which  an  applicant  for  "  a  position  in  which  a 
knowledge  of  chemistry  and  metallurgy  was  absolutely  necessary," 
was  asked  no  questions  on  these  subjects.  As  the  inference  might  be 
drawn  by  the  opponents  of  the  Civil  Service  reform  that  you  share  a 
"general  opinion,"  to  which  you  refer,  commonly  held  by  those 
unfriendly  to  the  law  before  they  have  informed  themselves  as  to  the 
real  nature  of  these  examinations,  I  beg  leave,  as  a  citizen  of  the  State 
much  interested  in  the  Civil  Service,  to  ask  whether,  in  your  opinion, 
the  case  cited  fairly  represents  the  Civil  Service  .examinations,  or  is 
an  exception  to  the  rule,  and  whether  your  own  investigation  of  the 
examination  papers  and  answers  has  suggested  to  you  that  the  exam- 
inations are  theoretical  and  not  practical. 

In  preparing  for  the  Society  for  Political  Education  its  pamphlet 
on  "  Civil  Service  Examinations,"  I  had  occasion  to  go  carefully  over 
many  of  the  questions  and  replies  in  examinations  under  the  national, 
State  and  city  Civil  Service  administrations,  some  of  which  are  reprinted 
in  the  pamphlet  which  I  send  you.  In  the  cases  which  I  investigated 
I  found  the  examination  papers  eminently  practical,  the  questions 
being,  first,  such  as  a  business  man  like  myself  would  ask  any  appli- 
cant for  employment  to  test  his  common  sense  and  common  knowl- 
edge, and  second,  such  as  had  direct  bearing  on  physical  and  mental 
fitness  for  the  specific  position  sought,  whether  as  clerk,  policeman, 
fireman  or  scientific  expert.  The  papers  for  the  police  and  fire 
departments  had  been  prepared  with  the  help  of  experienced  ofiicers 
of  these  departments,  and  the  working  chiefs,  if  not  the  political 
heads,  of  these  departments  bore  testimony  to  the  practical  useful- 
ness of  the  new  methods. 

I  did  not  find  any  questions  in  rhetoric,  in  ancient  history,  in  Greek 
or  in  like  "ideal"  subjects, and  any  questions  in  arithmetic  and  geog- 
raphy proved  to  be  either  of  direct  bearing  or  fair  tests  of  general 
intelligence.  As  I  am  interested  in  making  the  preface  to  that  pam- 
phlet, in  any  future  editions,  a  full  and  accurate  statement  of  facts,  I 
should  be  obliged  further  if  you  will  kindly  specify  the  instance  to 
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which  you  refer,  that  I  may  obtain  full  and  accurate  information  in 
the  case  in  question. 

It  would  be  most  unfortunate  should  any  utterance  of  the  chief  of 
the  new  Commission  appointed  by  the  Governor  of  a  State  whose  citi- 
zens are  proud  of  its  foremost  place  in  this  reform,  should  be  taken 
as  a  confirmation  of  a  "  general  opinion"  held  so  largely  by  those  who 
would  be  glad  to  see  the  "  merit  system  "  broken  down  in  some  indi- 
rect way,  such  as  the  substitution  of  pass  for  competitiye  examina- 
tions, and  I  trust  you  will  be  willing  to  express  further  your  views  on 
this  subject 

With  best  wishes  for  the  new  Commissioners  in  continuing  the 
excellent  work  of  their  predecessors,  I  remain, 

Bespectfully  yours. 

R  R  BOWKER 


Albany,  January  17,  1888. 
R  R  BowKEB,  Esq.,  New  York  City. : 

Deab  Sib.  —  I  am  requested  by  the  chairman  of  the  Board  of  Com- 
missioners to  acknowledge  the  receipt  of  your  letter  of  the  ninth  inst., 
also  a  copy  of 'the  "Economic  Tracts  No.  22,"  entitled  "Civil  Service 
Examinations,"  and  I  am  directed  to  state  in  reply  to  your  inquiries 
that  the  chairman  respectfully  refers  you  to  such  official  action  as 
may  be  taken  by  the  Board  upon  matters  coming  before  it  from  time 
to  time  as  the  most  satisfactory  expression  of  the  views  of  the  Com- 
misdionei-s  touching  their  sphere  of  duty. 

Referring  to  your  observations  upon  the  interview  with  General 
Sickles,  published  in  the  Evening  Post,  it  will  be  sufficient,  it  is  pre- 
sumed, to  refer  you  to  section  2  of  the  Civil  Service  statute,  passed 
May  24, 1884,  which  declares  "*  *  "^  *  such  examinations  shall 
be  practical  in  their  character  and,  so  far  as  may  be,  shall  relate  to 
those  matters  which  will  fairly  test  the  relative  capacity  and  fitness  of 
the  persons  examined  to  discharge  the  duties  of  that  service  into 
which  they  seek  to  be  appointed." 

Thanking  you  on  behalf  of  General  Sickles  and  his  colleagues  for 
the  good  wishes  you  so  kindly  convey  to  them  and  assuring  you  of 
their  appreciation  of  your  suggestions,  I  am,  sir. 

Tours  very  respectfully. 

CLARENCE  B.  ANGLE, 

Secr^ary, 
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Albany,  January  16, 1888. 
Hon.  Charles  F.  Tabor, 

Attomey-Generdl,  Albany,  N,  Y.  : 

Dear  Sir. —  I  haye  the  honor  to  communicate  to  you  the  following 
resolution  adopted  by  the  New  York  Civil  Service  Commission  at  a 
meeting  held  January  tenth  last : 

Besolved,  That  the  Attorney-General  be  respectfully  requested  to 
advise  this  Conmiission  whether  the  statutes  giving  a  preference  to 
honorably  discharged  soldiers  for  appointments  to  office,  under  the 
Civil  Service  acts^  are  confined  to  honorably  discharged  soldiers  of 
the  last  war  (1861  to  1865),  or  whether  in  his  opinion  such  statutes 
embrace  all  honorably  discharged  soldiers. 

I  am  sir,  yours  very  respectfully. 

CLARENCE  B.  ANGLE, 

SecreUiry. 


STATE  OP  NEW  YORK. 

Civil  Service  Commission,  ) 

AjiBAmr,  January  26,  1888. ) 

Sir. — ^I  beg  leave  to  call  your  attention  tp  the  following  resolutions 
adopted  by  this  Commission  : 

Resolved,  That  for  the  purpose  of  perfecting  the  classification  of  the 
Civil  Service  of  the  State,  of  clearly  defining  the  proper  method  of 
entrance  into  each  position  covered  by  the  Civil  Service  rules,  and  of 
facilitating  the  detection  and  correction  of  irregularities,  a  complete 
roster  be  made  of  those  employed  by  the  State,  said  roster  to  be  kept 
in  the  office  of  the  Commission,  and  amended  from  time  to  time  as 
changes  are  reported. 

Resolved,  That  each  appointing  officer  and  the  head  of  each  public 
State  institution,  be  requested,  in  addition  to  the  reports  heretofore 
required  by  the  terms  of  Rule  43,  to  give  to  the  Commission  quarterly, 
on  the  first  day  of  the  months  of  January,  Ajiril,  July  and  October  in 
each  year  such  information  as  may  be  necessary  to  make  complete 
the  record  called  for  by  the  above  resolution. 

It  is  the  desire  of  the  Commission  to  have  upon  its  records  the 
name  and  position  of  every  person  employed  by  the  State,  whatever 
the  nature  of  the  employment,  with  the  title  of  the  office,  by  whom 
the  position  is  filled,  according  to  law  (if  the  office  or  employment 
should  be  appointive),  the  salary  attached  to  the  position,  and  the 
date  of  his  or  her  entrance  into  such  position. 

A  thoroughly  complete  record  of  this  character,  it  is  believed,  has 
never   existed  in  this  State.    For  many  purposes  it  will  be  of  great 
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Yalue,  and  for  the  thoroughly  successful  working  of  the  system  of 
selections  for  positions  in  the  public  service,  for  the  establishment  of 
which  this  Commission  was  organized,  it  is  indispensable.  . 

The  Commission  feels  that  it  can  properly  count  upon  the  coopera- 
tion of  the  heads  of  departments  and  institutions,  and  other  public 
officers,  in  the  labor  of  preparing  the  proposed  roster,  and  therefore 
asks  you  to  kindly  furnish  to  it  a  full  list  of  all  those  connected  with 
jrour  office,  department  or  institution,  with  the  several  items  of  infor- 
mation concerning  them,  above  indicated. 

I  am  sir. 

Very  respectfully  yours. 

CLARENCE  B.  ANGLE, 

Secretary, 

STATE  OP  NEW  YORK  : 

Otficb  of  Secretary  of  State,  *  i 

Albany,  February  1,  1888.  J 

Gentlemen. —  On  the  thirty-first  of  December  last,  Benjamin  Haag, 
a  clerk  in  this  office,  retired  from  the  position  of  bookkeeper,  etc.,  held 
by  him  in  this  office. 

I  now  respectfully  desire  to  transfer  Charles  C.  Hempel,  a  clerk  in 
this  office,  to  the  position  formerly  held  by  Mr.  Haag. 

Both  Mr.  Hempel  and  Mr.  Haag  were  appointed  to  clerkships  in 
this  office  January  1, 1886,  after  non-competitive  examinations,  the 
positions  held  by  each  having  been  placed  by  your  board  in  the  non- 
competitive class,  and  both  served  in  the  office  during  1886  and  1887. 

The  monthly  compensation  of  Mr.  Hempel  and  Mr.  Haag  have  been 
equal  and  the  same  (at  the  rate  of  $1,620  per  annum),  and  Mr. 
Hempel's  compensation  is  now  so  continued. 

Mr.  Hempel  is  a  bookkeeper  of  former  experience  in  a  banking 
house,  «nd  has  since  January  1,  1888,  taken  charge  of  the  duties  of 
Mr.  Haag's  desk. 

I  have  appointed  Freeborn  G.  Jewett  as  stenographer,  etc.,  in  this 
office,  to  take  effect  February  1,  1888,  and  he  is  to  assume  also 
substantially  the  duties  heretofore  performed  by  Mr.  Hempel. 

His  salary  has  been  fixed  at  $2,200. 

Trusting    that  the    changes    herein  stated    may  meet  with    the 

approval  of  your  board,  I  am 

Tours  truly. 

FKEDERICK  COOK, 

Secretary  of  Stale, 
The  Honorable  Civil  Service  Commission,  Albany ,  N,  Y. 

14 
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Albany,  February  2,  1888. 
fion.  Fbedebio^  Cook, 

Secretary  of  State  : 

Deab  Sib. — I  have  the  honor  to  acknowledge  the  reciBipt  of  joor 
communication  of  yesterday's  date,  informing  the  Commission  of 
your  desire  to  transfer  Charles  C.  Hempel  to  the  position  of  book- 
keeper formerly  occupied  by  Benjamin  Haag,  and  to  inform  you  that 
such  transfer  can  be  made  without  examination,  as  both  positions  are 
classified  in  the  same  schedule  and  grade  and  the  compensation  is 
not  increased. 

Very  respectfully  yours. 

CLARENCE  B.  ANGLE,     ' 

Secretary,' 


Albany,  February  20, 1888. 
Hon.  Chablks  F.  Tabob, 

Attomey-Oeneral,  Albany,  N.  Y,: 

Deab  Sib. — I  have  the  honor  to  transmit  to  you  the  following  reso- 
lution adopted  by  the  Commission  February  15,  1888,  and  approved 
by  the  Governor  February  18,  1888  : 

Besolved^  That  in  view  of  the  facts  set  forth  in  the  communication 
from  the  Attorney-General,  under  date  of  February  3,  1888,  the  posi- 
tion of  assistant  to  the  Attorney-General,  iii  the  city  of  New  York,  be 
included  in  Schedule  A,  Class  1,  Subdivision  2  of  the  State 
classification. 

Yours  very  respectfully. 

,     CLARENCE  B.  ANGLE, 

Secretary. 


Elmiba,  N.  Y.,  Fdiruary  4,  1888. 
Clabenoe  B.  Angle,  Esq., 

Secretary  Civil  Service  Commission  : 

Deab  Sib. —  I  wish  to  have  my  impressions  confirmed,  if  possible, 
namely:  That  it  is  legitimate  for  me  to  put  on  here  in  charge  of  our 
halls,  duties  as  arranged  in  this  prison  that  amount  almost  to  expert 
work,  a  man  who  has  been  employed  here  until  a  few  weeks  ago  for  a 
period  of  ten  years  or  more.  While  his  intention  was  to  retire  and 
go  into  business,  I  myself  considered  it  really  as  a  leave  of  absence 
without  pay  the  weeks  he  has  been  away.    I  am  greatly  in  need  now 
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of  his  services,  and  have  induced  him  to  take  up  his  old  position 
again,  and  hope  in  this  I  am  in  accord  with  the  rules  and  requirements 
of  the  Commission. 
Hoping  to  receive  an  earlj  confirmatory  reply,  I  am 

Very  respectfully  yours* 

Z.  R.  BROCKWAT, 

General  Superintendent 

■ 

Albany,  N.  T.,  February  7,  1888. 
Z.  R  Bbookway,  Esq., 

Superiniendent,  etc.,  ElmirOy  N.  Y. : 

Deab  Sib. —  Referring  to  your  letter  of  the  fourth  instant,  in  which 
you  wish  to  be  informed  in  regard  to  your  authority  to  reinstate  a 
man  to  a  position  filled  by  him  for  a  period  of  ten  years,  I  would  say 
that,  in  view  of  the  fact  that  his  absence  was  for  but  a  few  weeks  and 
you  considered  him  on  leave  without  pay,  his  reinstatement  would 
not  be  a  violation  of  the  rules. 

Very  respeAfully  yours. 

CLARENCE  B.  ANGLE, 

Secretary. 


Albaky,  February  8,  1888. 
Hon.  A-  J.  "White, 

125  Sixth  Avenue,  New  York  city  : 

Deab  Sib. — Referring  to  your  inquiry  of  the  seventh  instant, 
regarding  the  examination  of  Mr.  Theiss,  you  are  advised  that 
Mr.  Theiss  was  examined  provisionally,  under  Rule  42  (page  213 
Report  Civil  Service  Commission,  1887),  there  being  no  one  at  the 
time  eligible.  Literpreters  are  classed  in  Schedule  B,  Class  3, 
Subdivision  3  (see  above  report,  page  200).  Under  Rule  8,  page  201, 
all  persons  in  that  schedule  are  appointed  "from  those  graded 
highest  as  the  results  of  open  competitive  examinations." 

The  appointment  of  Mr.  Theiss  under  the  provisional  examination 
will  hold  good  only  until  an  an  eligible  list  as  the  result  of  a  competi- 
tive examination  has  been  prepared.  As  to  the  character  of  the 
examination,  see  Report,  page  231,  under  heading  ''Optional  Foreign 
Languages."     I  send  you  a  copy  of  the  Commission's  last  annual 

report 

Yours  very  respectfully. 

JOHN  B.  RELET, 

Chief  Examiner. 
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Hudson  Eiyeb  State  Hospital^         i 
PouGHKEBPBiE,  N.  Y.,  Fdn^uavy  13, 1888. ) 
Clarence  B.  Anqle, 

Secretary  GivU  Service  Commission,  Albany  : 

Dear  Sib. —  Please  inform  me  if  the  "  transfer  without  examination 
*  *  *  from  a  position  in  one  *  *  *  institution 
to  a  similar  position  in  another  ♦  *  4:  institution/'  etc., 
as  mentioned  in  Bule  87,  is  restricted  to  a  transfer  from  one  State 
institution  to  another  State  institution. 

Or,  does  this  rule  permit  the  transfer  of  an  assistant  physician  (who 
has  passed  the  New  York  City  Civil  Service  examination)  from  a  New 
York  city  lunatic  asylum  to  the  position  of  an  assistant  physician  in  the 
Hudson  Biver  State  Hospital. 

Yours  truly. 

JOSEPH  M.  CLEAVELAND, 

SuperintendenL 


•  Albany,  Fdyruary  16, 1888. 

Joseph  M.  Cleaveland,  M.  D., 

Superintendent  Hudson  River  State  HospitaL,  PoiLghkeepsie,   N.  PI: 

Dear  Sib. —  Replying  to  your  communication  of  the  thirteenth 
instant,  I  would  say  that  Bule  37  refers  to  transfers  in  State  offices 
and  institutions. 

The  Commission  might  authorize  the  transfer  of  an  assistant  physi- 
cian from  a  New  York  city  lunatic  asylum  to  the  Hudson  Biver  State 
hospital  without  further  examination  upon  presentation  of  the  certifi- 
cate  of  the  New  York  city  Civil  Service  board,  as  the  position  is  anon- 
competitive  one.  Should  you  wish  to  send  the  transfer  papers, 
together  with  such  certificate,  I  would* take  pleasure  in  presenting 
them  to  the  Commission. 

Very  respectfully  yours. 

CLABENCE  B.  ANGLE, 

Secretary. 


Albany,  February  16,  1888. 
Hon.  Samson  Laohman, 

Justice  Sixth  District  Court,  New  York  city  : 

Deab  Sib. —  I  have  the  honor  to  inform  you  that,  at  a  meeting  of  the 
Commission  held  yesterday  your  communication  under  date  of  January 
twenty-sixth  was  read,  and  it  tras  decided  that,  the  board  has  no 
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authority    to    allow    payment  to  a  candidate  for  services  rendered 
previous  to  the. day  of  examination. 

The  question  of  compensation  previous  to  the  day  of  examination 
would  seem  to  be  one  for  the  Comptroller. 

Yours  respectfully. 

CLARENCE  B.  ANGLE, 

Secretary. 

Albany,  Ftbruary  16, 1888. 

Messrs.  J.  H.  Egolbston  and  H.  E.  Dudley,  of  the  Board  of  BieaUh, 
Angelica,  K  Y, : 

QsNTLEHEN. —  The  attention  of  this  Commission  has  been  called  to 
the  fact  that  B.  C.  Wakely,  M.  D.,  has  been  appointed  health  officer, 
without  the  examination  required  under  the  rules  for  the  Civil  Service. 
As  it  has  been  charged  that  the  person  appointed  is  incompetent,  the 
inclosed  blank  should  be  properly  filled  and  rettimed  to  this  office, 
in  order  that  steps  may  be  taken  to  fill  the  office  legally. 

Yours  respectfully. 

CLARENCE  B.  ANGLE, 

Secretary. 


Albany,  March  8, 1888. 
Edwin  M.  Holbbook,  Esq., 

Clerk,  Board  of  Claims,  Albany,  N.  Y, : 

Deab  Sib. — I  have  the  honor  to  inform  you  that  the  following  reso- 
lutions were  adopted  by  the  Civil  Service  Commission  at  a  meeting 
held  February  27, 1888,  and  approved  by  the  Governor  to-day  : 

Besolved,  That  in  view  of  the  facts  set  forth  in  the  communication 
of  the  clerk  of  the  Board  of  Claims,  Schedule  A,  Class  1,  Subdivision 
2,  be  amended  .by  the  insertion  therein  of  the  following  :  "Clerk  and 
deputy  clerk  of  the  Board  of  Claims." 

Besolved,  That  in  view  of  the  facts  set  forth  in  the  letter  from  the 
clerk  of  the  Board  of  Claims,  under  date  of  February  23,  1888,  and 
the  correspondence  between  him  and  the  Attorney-General,  touching 
the  status  of  the  stenographer  of  the  board,  it  is  ordered  that  he  be 
classified  the  same  as  stenographers  of  courts. 

Yours  very  respectfully. 

CLARENCE  B.  ANGLE, 

Secreiary. 
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ALBijnr,  March  9,  188a 
Hon.  OhabIiBS  F.  Tabob,  AUorney-Oeneral: 

Deak  Sib. — I  am  directed  to  transmit  to  you  the  following  resolu- 
tion adopted  at  a  meeting  of  the  Civil  Service  Comnussion  held  M!aroh 
7,  1888: 

Beaolved,  That  this  board  having  received  a  communication  under 
date  of  March  first  insi,  from  Henry  E.  Barton,  an  applicant,  Vho 
asks  to  be  examined  for  the  position  of  clerk  in  the  office  of  the  board 
of  electrical  control,  and  this  board  having  some  doubts  as  to  its 
Jurisdiction  in  the  matter,  the  opinion  of  the  Attorney-General  is 
respectfully  requested  as  to  whether  the  board  of  electrical  control 
are  State  or  municipal  officers. 

Very  respectfully  yours. 

CLARENCE  B.  ANGLE, 

Secretary. 


Albany,  March  16,  1888. 
Mr.  R  F.  Fabbell, 

29  Park  Bow,  New  York  city  : 

Deab  Sib. —  Examinations  for  court  officers  and  attendants  are  in 
the  non-competitive  class,  and  the  examinations  are  ordered  whenever 
nominations  for  filling  a  vacancy  are  received  from  the  appointing 
officers. 

Tours  respectfully. 

CLARENCE  B.  ANGLE, 

Secretary. 


Albany,  March  16,  1888. 
Mr.  W.  K  Hendbioks, 

1110  Walnut  Street,  Elmira,  N.  F.  : 

Deab  Sib. — In  reply  to  your  letter  of  the  fourteenth  insi,  I  would 
state  that  the  minimum  limit  of  age  for  all  clerical  positions  is  fixed 
by  the  rules  at  twenty-one  years  at  the  time  of  application. 

Yours  respectfully. 

CLARENCE  B.  ANGLE, 

Secretary. 
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AxBANT,  March  18, 1888. 
Z.  R  Bbockway,  Esq., 

SuperintendenJty  etc,,  Elmira,  N,  T.  : 

Deab  Sib. —  Your  communication  of  the  seventeenth  inst.,  stating 
that  you  have  canvassed  the  three  names  certified  from  which  to  make 
a  selection  for  filling  the  position  of  bookkeeper  in  the  State  Reform- 
atory, and  that  the  persons  are  not  adapted  to  that  institution,  is  at 
hand. 

The  second  paragraph  of  Bule   17  for  the  Civil    Service    says: 

**  From  the  three  persons  whose  names  are  so  certified  the  officer 
shall  make  a  selection,"  etc.  If  there  are  no  persons  on  the  eligible 
list  sufficiently  qualified  to  fill  the  vacant  position,  the  Commission  has 
power  to  order  a  new  or  special  examination,  but  in  no  other  case  that 
I  am  aware  of.  I  will  take  pleasure  in  laying  the  matter  before  the 
Commission,  if  you  wish  me  to  do  so,  but  I  have  no  authority  to  send 
a  second  certification  until  a  selection  is  made  from  the  first.  I  pre- 
sume you  understand  that  all  appointments  are  made  for  a  probationary 
period  only. 

An  examination  is  required  by  the  rules  for  promotion  from  guard 
io  keeper,  and  from  keeper  to  principal  keeper. 

The  nominations  of  persons  for  promotion  should  be  sent  to  this 
office.  Principal  keepers  are  included  in  Schedule  E,  Class  6,  Subdi- 
vision 3,  fourth  grade  of  the  State  classification.  Bule  31  relates  to 
filling  vacancies  in  said  schedule,  and  is  as  follows: 

''The  positions  in  Schedule  E  shall  be  filled,  when  vacant,  by  the 
promotion  of  one  of  those  in  the  service  in  the  lower  grades  of  the 
same  subdivision  in  the  department,  offices  or  institution  in  which 
the  vacancy  or  vacancies  may  occur.  Promotions  shall  be  made 
subject  to  the  provisions  of  these  rules  by  the  officer  or  officers  having 
ihe  power  of  appointment.  If,  in  the  judgment  of  such  officer  or 
officers,  there  be  none  found  in  the  lower  grades  fit  to  perform  the 
duties  in  such  vacant  positions,  in  that  case,  and  in  no  other,  the 
position  may  be  filled  in  the  same  manner  as  is  prescribed  by  these 
rules  for  filling  the  positions  in  the  lowest  grade  of  the  same 
subdivision  and  class.  Promotions  shall  be  made  by  successive 
gprades;  in  case  of  vacancy  in  any  position  in  this  schedule,  it  shall 
be  filled  by  selection  from  the  next  inferior  grade,  if  there  be  any 
person  in  such  grade  fit  for  promotion;  and  if  there  be  no  such 
person,  then  the  promoMon  shall  be  made  by  selection  from  the  next 
inferior  grade,  and  so  on  until  all  the  inferior  grades  are  exhausted, 
and  no  person  therein  found  fit,  when  the  position  shall  be  filled  by 
appointment  as  above  provided." 
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Should  you  have  no  persons  in  the  inferior  grades  who,  in  jour 
judgment,  are  fit  to  perform  the  duties  of  principal  keeper,  a  certifi- 
cation of  persons  qualified  for  keepers  can  be  made  from  the  eligible 

list 

I  am,  sir, 

Very  respectfully  yours. 

CLARENCE  B.  ANGLE, 

Secretary. 


RocHESTEB,  N.  T.,  March  19, 1888. 
G.  H.  Treadwizll,  Esq. : 

Dear  Sib  and  Comrade. — Being  a  member  of  the  Y.  R  W.  committee 
of  this  city,  I  would  like  to  get  information  on  the  following  subjects: 
Some  members  of  the  police  board  say  they  will  not  appoint  a  comrade 
who  is  a  candidate  on  account  of  age,  forty-seyen  (47),  and  also  will 
not  appoint  a  comrade  who  is  fiye  feet  six  inches  (5.6)  and  forty-fiye 
(45)  years.  They  claim  that  Civil  Service  rules  require  a  man  to  be 
five  feet  seven  inches  (5.7).  The  rules  of  the  police  department 
require  a  man  not  over  forty  years  or  less  than  twenty-one  years,  and 
five  feet  eight  inches  (5.8)  high.  We  know  that  last  law  on  the 
subject,  but  whether  we  can  compel  in  those  cases  we  are  a  little  at 
sea.  Will  you  kindly  give  all  the  information  possible  in  the  matter 
and  rules  and  regulations  of  the  Civil  Service  for  a  city  like  ours,  as 
it  is  our  intention  to  fight  them  on  any  line  that  antagonizes  the 
rights  of  our  comrades. 

All  matter  and  information  will  be  duly  appreciated  by 

Tours  in  F.,  C.  and  L., 

EDWAKD  W.  WILKINSON, 
Past  Commander  Post  1,  36  State  street,  BochesteVy  N,  Y. 


AuBANY,  March  26,  1888. 
Edward  W.  Wilkinson,  Esq., 

36  State  street,  Rochester,  N.  Y. : 

Dear  Sir. —  I  am  requested  by  Major  Tread  well  to  reply  to  your 
communication  of  the  tenth  inst. 
Section  1  of  chapter  464,  Laws  of  1887,  is  as  follows  : 
"In  every  public  department  and  upon  all  public  works  of  the 
State  of  New  York  and  of  the  cities,  towns  and  villages  thereof,  and 
also  in  non-competitive  examinations  under  the  Civil  Service  lavfs, 
rules  or  regulations  of  the  same,  wherever  they  apply,  honorably  dis- 
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charged  Unioii  soldiers  and  sailors  shall  be  preferred  for  appointment 
and  employment;  age,  loss  of  limb  or  other  physical  impairment 
tohich  does  not,  in  fact,  incapacitate^  shall  not  be  deemed  to  disqualify 
them,  provided  they  possess  the  business  capacity  necessary  to  dis^ 
charge  the  duties  of  the  position  iuTolved." 

I  am  informed  by  competent  authority  that  the  police  board  having 
made  it  a  rule  that  applicants  for  appointment  must  be  at  least  fiv€ 
feet  eight  inches  in  stature,  it  would  seem  to  be  the  proper  body  to 
determine  whether  or  not  a  person  under  the  required  stature  was 
incapacitated  for  filling  the  position  applied  for.  The  same  would 
apply  to  the  rule  in  regard  to  age. 

If  you  have  any  doubts  in  regard  to  this  construction  of  the  law, 
the  remedy  would  be  to  apply  to  the  courts  for  a  mandamus  and  have 
the  question  tested. 

Very  respectfully  yours. 

CLARENCE  B.  ANGLE, 

Secretary. 


Albany,  March  21,  1888. 

To  the  Board  of  Electrical  Control,  New  York  City: 

Gentlebcen. — I  have  the  honor  to  transmit  to  you  herewith  a  copy 
of  an  opinion  given  by  the  Attorney-General  of  this  State  in  response 
to  a  resolution  adopted  by  this  Commission. 

As  the  Attorney-General  decides  that  you  are  State,  and  not  muni- 
cipal officers,  the  subordinates  hereafter  appointed  by  you  will  be 
subject  to  the  rules  and  regidations  of  the  State  Civil  Service. 

With  a  view  to  a  proper  classification,  the  Commission  would  be 
obliged  for  a  statement  of  the  names,  dates  of  appointments,  titles 
of  {>08itions  and  salaries  of  all  persons  in  your  employ,  and  also  of 
the  nature  of  the  duties  required  of  such  persons  as  you  may  here- 
after desire  to  appoint 

Very  respectfully  yours. 

CLARENCE  B.  ANGLE, 

Secretary. 


Albany,  March  23,  1888. 
James  G.  Gbahah,  Esq.,  Newburgh,  N.  Y. : 

Dbab  Sib. — Your  letter  of  the  fourteenth  addressed  to  General 
Sickles,  referring  to  the  position  of  "superintendent  at  head- 
quarters/' has  been  referred  to  me  for  reply. 

15 
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Your  are  adTised  that  in  the  month  of  January,  1887,  yourself, 
J.  T.  Headley  and  E.  0.  Boynton,  of  Newburgh,  were  designated  by 
the  Civil  Service  Commission  as  a  '*  special  board  of  examiners  to 
ascertain  and  report  upon  the  fitness  of  the  person  nominated  by  the 
board  of  trustees  of  Washington  headquarters  for  the  position  of 
superintendent  of  the  headquarters,  and  to  report  to  the  said 
trustees  for  appointment,  the  person  who  shall  be  found  to  be  best 
fitted  for  the  position  as  the  result  of  said  examination." 

The  powers  vested  in  said  examiners  have  not  been  revoked,  and  in 
case  of  vacancy  in  said  position,  they  will  examine  such  candidates  as 
may  be  named  by  the  board  of  trustees. 

The  examiners  will  make  a  report  of  any  examination  held  by  them 
to  the  Civil  Service  Commission. 

Very  respectfully  yours. 

JOHN  B.  BILET, 

Chief  Examiner. 


Albany,  March  23,  1888. 

Jacob  Van  Valkknbubo,  M.  D.,  Sharon,  N.  Y,  : 

Deab  Sm. — As  you  already  hold  a  certificate  of  qualification  as 
health  officer  for  the  town  of  Sharon,  a  reexamination  will  not  be 
required  to  entitle  you  to  a  reappointment  to  the  same  office. 

Respectfully. 

CLABENCE  B.  ANGLE, 

Secretary, 


Police  Commibsionebs'  Office,  ] 

BocHESTEB,  N.  Y.,  AprU  3, 1888. ) 
To  the  Honorable  Civil  Service  Board : 

Gentlemen. — By  direction  of  the  police  commissioners  I  inclose  you 
this  article.  The  board  is  informed  by  a  letter  from  the  police  com- 
missioners  of  New  York  that  they  appoint  no  one  over  thirty  years  of 
age.  Our  board  have  cited  them  three  names  as  eligible  for  appoint- 
ment as  policemen,  all  soldiers,  the  first  on  the  list  being  forty-seven 
years  of  age.  The  commissioners  think  that  a  person  of  that  age,  or 
any  over  forty,  is  too  old  for  good,  effective  duty.    They  would  like 

to  know  what  their  rights  are. 

BespectfuUy. 

B.  FBANK  ENOS, 

Clerk. 
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Albany,  AprU  5, 1888. 
R  Frank  Enos,  Esq., 

Gierke  Police  Commissioners,  Bochester,  N.  T. : 

Deab  Sib. — ^Your  letter  of  the  third  instant  referring  to  the  appoint- 
ment of  policemen  in  your  city  is  received. 

The  State  Givil  Service  Oommission  disclaim  any  jurisdiction  in  the 
matter  of  the  enforcement  of  regulations  in  the  several  cities  of  the 
State. 

It  is  impossible  to  intelligently  advise  municipal  officers  regarding 
the  construction  of  the  law  relating  to  their  respective  cities,  without 
examining  the  special  laws  affecting  them.  I  suggest  that  your  cor- 
poration counsel  be  consulted. 

In  my  judgment,  however,  boards  of  police  commissioners  may,  by 
regulation,  decide  upon  some  limit  of  age  which  does,  in  fact,  incapaci- 
tate applicants  for  appointment  to  positions  in  the  police  service.  In 
my  opinion  chapter  464,  Laws  of  1887,  does  not  take  away  this  right. 

Very  respectfully. 

CLARENCE  B.  ANGLE, 

Secretary. 

Albany,  April  6,  1888. 
Hon.  Edwabd  Webcple, 

Comptroller,  Albany,  N.  Y,  : 

Deab  Sm. — ^Your  letter  of  the  first  instant  notifying  the  Civil  Service 
Commission  of  the  appointment  of  William  J.  Trimble  to  a  temporary 
position  as  copyist  and  assistant  accountant,  and  also  informing  the 
Commission  that  such  appointment  was  made  necessary  on  account  of 
additional  labor  imposed  upon  your  department  by  requests  of  the 
Legislature  for  information  and  statistics  is  before  me. 

You  are  respectfully  advised  that  the  mode  of  selecting  persons  for 
temporary  appointment  or  employment  is  defined  by  Bule  34. 
(See  report  of  Commission,  1887,  page  211.) 

Names  of  persons  eligible  for  temporary  appointment  or  employ- 
ment will  be  sent  you  upon  application. 

Tours  very  respectfully. 

JOHN  B.  BILEY, 

Chi^  Examiner, 

Albany,  April  6,  1888. 

Deab  Sib. — The  rules  of  the  Commission  now  provide  for  the 
examination  of  applicants  for  appointment  to  the  position  of  keeper 
and  a  separate  eligible  list  of  guards  and  keepers  is  kept 
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I  am  led  to  doubt  the  wisdom  of  providing  for  tbe  appointment  to 
the  position  of  keeper  in  the  first  instance.  In  my  judgment  it  would 
be  better  to  provide  that  all  appointments  should  be  to  the  position  of 
guard,  and  that  the  agents  be  allowed  to  promote  to  the  position  of 
keeper  without  restriction. 

I  wish  you  would  kindly  give  me  your  views  upon  this  efubject  at 
your  earliest  convenience  as  I  desire  to  submit  the  matter  to  the 
Commission  at  their  next  meeting. 

Yours  very  respectfully. 

JOHN  B.   RILEY, 

Chief  Examiner. 

A.  A.  Bbush,  Esq.,  Agent  and  Warden,  Sing  Sing,  N,  Y, 


STATE  OF  NEW  YORK: 

Office  of  the  Agent  and  Warden  of  Sing  Sing  Prison,  ) 

Sing  Sing,  April  7,  1888.  ) 

Hon.  John  B.  Riley, 

Chief  Examiner  Civil  Service  Commission,  Albany,  N.  Y. : 

My  Dear  Sir. — I  have  the  honor  to  acknowledge  the  receipt  of 
yours  of  the  sixth  inst.,  relative  to  the  appointment  of  keepers  and 
guards,  and  in  reply  would  say  that  I  am  clearly  of  the  opinion  that 
all  should  be  appointed  to  guard  in  the  first  instance,  unless  a  list 
should  be  made  for  the  position  of  keepers  of  those  who  have  done 
long  and  continuous  service  in  prisons;  otherwise  all  should  be 
appointed  as  guards. 

Trusting  that  this  fully  answers  your  letter,  I  am 

» 

Yours  most  truly. 

A.  A.  BRUSH, 

Agent  and-  Warden, 


Rochester,  N.  Y.,  April  9, 1888. 

Hon.  John  B.  Riley,  Chief  Examiner  : 

Dear  Sir. —  Referring  to  my  conversation  with  you  at  Albany  last 
week,  and  to  the  fact  that,  through  negligence  or  inadvertence,  what 
appears  to  be  mutual  on  the  part  of  our  board  of  managers  and  your 
Board  of  Civil  Service  Commissioners,  the  Civil  Service  law  remains 
to  be  applied  to  the  State  Industrial  School  here,  I  would  say  that, 
after  consultation  with  a  number  of  managers  and  the  superintendent, 
we  have  reached  the  conclusion  that  the  best  interests  of  the  service 
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and  of  thd  wards  of  the  State  will  be  subserved  by  leaying  the  board 
entirely  free  to  choose  the  following  officers:  Superintendent,  first 
assistant  superintendent,  second  assistant  superintendent,  chaplain, 
physician,  matron  female  department,  matron  boys'  primary  department 

There  are,  to  our  minds,  conclusive  reasons  why  these  officers  should 
be — why  some  of  them  necessarily  must  be — sought  for  when  wanted. 

Further,  that  the  present  list  of  officers  be  allowed  to  stand  as  it  is, 
subject  to  non-competitive  examination.  Many  of  them  have  been 
with  us  a  long  time  and  are  peculiarly  well  adapted  to  the  positions. 
Yet,  if  they  should  be  required  to  compete  with  others  really  less  suited 
to  the  work  they  might,  upon  mere  technicalities  or  rote  learning,  be 
set  down  as  inferior  and  cast  out  Your  own  experience  with  Indian 
schools  must  enable  you  to  appreciate  the  singularity  of  the  work  of 
dealing  with  400  wayward  male  and  100  female  youths,  ranging  from 
six  to  sixteen  years  of  age,  looking  after  them  every  moment  from  the 
time  they  rise  in  the  morning  until  they  retire  at  night. 

Starting  now,  with  all  hereafter  to  be  employed,  aside  from  the  seven 

exceptions  already  named,  we  wiU  be  satisfied  with  whatever  your 

board  and  yourself  may  prescribe  for  the  future,  as  to  classification, 

examination,  etc. 

Yours,  etc. 

W.  PURCELL. 


Albany,  May  2, 1888. 
Hon.  W.  PuBCELL,  Rochester i  N,  Y,  : 

Deab  Sib. —  Your  communication  of  April  ninth  to  the  chief  exam- 
iner was  considered  at  a  meeting  held  April  twenty-seventh,  and  I  was 
instructed  to  write  and  inform  you  in  regard  to  the  classification  under 
the  Civil  Service  Rules  of  the  positions  in  the  State  Industrial  School 
at  Bochester. 

The  positions  mentioned  in  your  letter  are  all  subject  to  non-com- 
petitive examinations  under  the  rules.  (See  pages  205,  206,  Rules 
21-26,  Fourth  Report  Civil  Service  Commission.) 

Teachers  are  subject  to  competitive  examination  under  Schedule  B 
of  the  State  classification.     (See  pages  201-203.) 

The  lower  classes  of  positions  are  filled  through  non-competitive 
examinations  under  Schedule  D.  (See  pages  208-208.)  A  board  of 
examiners  for  these  positions  has  been  designated  by  this  Commission 
for  the  State  Industrial  School,  to  consist  of  the  assistant  superin- 
tendent, the  second  assistant  superintendent  and  the  principal  teacher. 

The  Schedule  D  examiners  are  required  to  report  to  the  Commission 
quarterly  the  results  of  all  examinations  held  by  them  and  to  keep  a 
record  of  their  proceedings. 
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The  Commission  decided  to  allow  the  present  force  of  employes  to 
stand  without  examination,  but  that  hereafter  such  changes  as  may  be 
made  must  be  in  accordance  with  the  rules. 

I  send  to-day  a  copy  of  the  Commissioners'  Fourth  Beport. 

I  am,  sir,  very  respectfully  yours. 

CLAEENCE  B.  ANGLE, 

Secretary. 


Matob's  Office,  City  Haix,  \ 

Brooklyn,  Aj[flnl  21, 1888. ) 

In  pursuance  of  the  eighth  section  of  chapter  354  of  the  Laws  of 
1883,  as  amended  by  chapter  357  of  the  Laws  of  1884,  and  chapter 
410  of  the  Laws  of  1884,  I,  Alfred  0.  Chapin,  mayor  of  the  city  o£ 
Brooklyn,  hereby  prescribe  and  make  the  following  amendments  to 
the  regulations  as  heretofore,  and  on  the  30th  of  June,  1886, 
prescribed  by  the  mayor  of  the  city  of  Brooklyn,  for  the  admission  of 
persons  into  the  Civil  Service  of  said  city,  these  amendments  to  take 
effect  upon  their  approval,  pursuant  to  law«  by  the  Civil  Service 
Commission  of  the  State  of  New  York: 

Brooklyn,  April  26, 1888. 
To  the  CivU  Service  Commission  of  the  State  of  New  York: 

Sirs. — ^The  secretary  of  the  Civil  Service  Commission  of  Brooklyn 
has  submitted  to  me  a  letter  of  your  secretary  of  the  twenty-third 
instant,  requesting  "  a  statement  of  the  reasons  in  support  of  each  ** 
of  the  amendments  to  the  Civil  Service  regulations  of  Brooklyn  lately 
submitted  by  the  mayor  of  that  city  to  your  body  for  approval 

The  regulations  so  submitted  to  the  mayor  of  Brooklyn  were  pre- 
pared under  the  direction  of  the  Civil  Service  Commission  of  that  city« 
after  conference  with  the  mayor.  They  are  chiefly  needed  to  rectify 
difficulties  of  detail  that  have  arisen.  They  do  not  propose  any 
change  whatever  in  the  principles  or  theory  of  the  regulations. 

Amendment  1,  Begulation  4.  The  words  "  upon  the  request  of  the 
Commission "  are  intended  to  leave  it  optional  with  the  Commission 
whether  officers  of  the  Are  and  police  departments  shall  be  called 
upon  to  aid  in  the  examinations  for  those  departments.  The  sentence 
commencing  with  the  words  **  in  the  examination  of  candidates  "  was 
taken  from  former  regulations  in  existence  prior  to  September,  1884, 
when  the  Are  department  and  police  department  had  separate  exam- 
ining boards.  Li  practice  it  is  frequently  inconvenient  to  have 
officers  of  either  force  act  upon  examinations,  although  where  it  is 
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convenient  the  Commission  prefers  to  have  them  so  act.  In  praotice 
tttis  requirement  of  Regulation  4  seems  to  have  been  largely  ignored 
as  inconsistent  with  the  first  sentence  of  Regulation  18. 

Upon  reexamining  the  language  I  should  be  glad  if  the  State 
Commission  felt  able,  to  insert  the  words  '*  upon  the  request  of  the 
Commission  "  between  the  words  "  assistant  engineer  shall "  and  the 
words  "constitute  part  of  the  examining  board."  This  makes  the 
sense  a  little  more  intelligible  than  to  have  the  words  "upon  the 
request  of  the  Commission ''  at  the  beginning  of  the  sentence. 

Amendment  2,  JRegulation  4.  This  is  a  change  in  detail  to  avoid 
unnecessary  labor. 

Amendment  3,  Regulation  4.  The  expenses  of  the  Commission  have 
been  practically  found  to  exceed  $1,500  a  year,  and  there  seems  to  be 
no  reason  why  the  regulation  should  impose  any  other  limitation  than 
the  amount  of  the  appropriation. 

Amendment  4,  Regulation  12.  Inasmuch  as  the  heights,  weights  and 
chest  measurements  of  candidates  for  the  police  are  regularly  ascer-^ 
tained  upon  the  physical  examination  to  which  the  experts  of  the 
Civil  Service  Commission  subject  them,  the  certification  by  the  depart- 
ment surgeons  is  unnecessary. 

Amendmeni  5,  Regulation  13.  There  seems  to  be  no  reason  why  the 
commissioner  of  police,  who  is  at  the  head  of  a  large  uniformed  force 
frequently  requiring  many  appointments,  should  not  in  this  respect 
hare  the  same  privilege  as  the  fire  commissioner.  The  commissioner 
of  police  has  asked  that  this  amendment  be  made;  and  the  Civil  Ser- 
vice Commission  approve 'it,  inasmuch  as  it  does  not  tend  to  amplify 
the  field  of  choice  on  the  part  of  the  police  commissioner,  but  to 
assure  a  greater  probability  of  the  selection  of  candidates  in  the  order 
in  which  they  stand  upon  the  eligible  list. 

Amendment  6,  Regulation  18.  This  strikes  out  words  taken  into  the 
regulation  by  clerical  mistake  from  the  former  Civil  Service  regulation. 

Arnendment  7,  Regulation  18.  This  simply  leaves  it  discretionary 
with  the  Civil  Service  Commission  to  employ  surgeons  of  the  police 
and  fire  departments  in  the  physical  examinations.  It  seems  usually 
better  to  have  one  expert  chosen  from  the  department  and  one  out- 
side to  preclude  criticisms  upon  the  fairness  of  the  examinations. 

Amendment  8,  Regulation  18.  It  seems  wise  both  to  the  mayor  and 
tne  Civil  Service  Commission  that  the  Commission  should  decide 
without  the  intervention  of  the  mayor,  the  detail  of  the  employment 
of  experts  in  physical  examinations. 

Amendment  9,  Regulation  29.  This  amendment  is  desired  by  the  fire 
commissioners  to  meet  the  case  of  two  detailments,  members  of  the 
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uniformed  force,  to  special  duties,  for  which  additional  compensation 
ought  to  be  provided.  These  detailments  have  been  in  operation  for 
several  years,  bat  it  is  doubtful  whether  the  additional  compensation 
is  allowable  under  the  regulations  as  they  stand. 

ATnendment  10,  Eegulalion  36.  This  is  intended  to  make  the  civil  list 
more  instructive  and  to  enable  the  mayor,  the  heads  of  departments, 
the  Civil  Service  Commission  and  others,  more  readily  to  ascertain 
the  details  of  the  official  career  of  any  employe. 

Amendment  11,  Regulation  37.  The  power  to  revoke  any  schedule, 
list  or  other  paper  or  record  is  probably  implied  in  the  "power  to  cor- 
rect any  error  and  amend  any  schedule,  list  or  other  paper  or  record." 

But  the  mayor  and  the  Brooklyn  Commission  desire  that  there  may 
be  no  doubt  upon  this  matter,  as  it  is  possible  that  iii  one  or  two 
cases  the  errors  can  not  be  rectified  and  substantial  justice  done 
without  ordering  a  new  examination. 

Amendment  VI,  Appendix  C.  This  corrects  a  clerical  error  in' the 
regulations.  The  pavers  who  are  upon  competitive  examination,  are 
not  and  never  were  the  pavers  in  the  engineer's  bureau,  but  Have 
always  been  and  are  the  pavers  in  the  bureau  of  extension  and  dis- 
tribution. This  appears  clearly  from  Appendix  E,  where  the  competi- 
tive places  are  classified  for  the  purpose  of  examination.  Class  40  is 
the  only  class  of  pavers,  and  it  includes  the  paver  in  the  "  bureau  of 
extension,  department  of  city  works,"  and  no  other  pavers.  The 
paver  in  that  bureau  is  a  man  steadily  employed  at  an  annual  salary; 
the  pavers  in  the  engineer's  bureau  are  merely  superior  day  workmen 
employed  only  for  parts  of  the  open  season. 

EDWAKD  M.  SHEPAKD, 
Chaiimfian  of  the  Civil  Service  Commission  of  Brooklyn. 


Albany,  April  30,  1888. 
Hon.  Alfked  C.  Chapin,  Mayor,  Brooklyn,  N,  Y, : 

Deab  Sm. —  I  have  the  honor  to  inform  you  that  at  a  meeting  of  the 
Civil  Service  Commission,  held  April  27,  1888,  the  amendments  to  the 
regulations  for  the  city  of  Brooklyn,  submitted  by  you  for  approval, 
were  considered  in  detail  and  it  was 

Resolved,  That  the  amendments  to  the  regulations  for  the  city  of 

Brooklyn,  with  the  changes  made  by  this  Commission,  stand  approved 

as  follows  : 

L 

In  Begulation  4,  between  the  words  "assistant  engineer  shall" 

and  the  words  "  constitute  part  of  the  examining  board,"  insert  the 

words  "  upon  the  request  of  the  Commission." 
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n. 

In  Regulation  4,  after  the  words  "the  scbedale  of  rating  of  the 
candidates  and  the  certificate  or  certificates  upon  each  examination 
and  of  recommendation  shall  be  signed,"  strike  out  the  words  "  the 
committee,  if  any,  conducting  the  examination  and  bj." 

ni. 

In  Regulation  4,  strike  out  the  words  "  fifteen  hundred  dollars  per 
annum/'  and  insert  instead  the  words  "  the  amount  which  may  have 
been  appropriated  for  their  expenses." 

IV. 

In  Regulation  12,  next  after  the  words   "department  surgeons," 

insert  the  words  "  or  ascertained  upon  examination  by  the  experts  of 

the  Ck>mmission." 

V. 

In  Regulation  13,  strike  out  the  words  "the  fire  commissioner 
when  he  needs "  and  insert  the  words  "  either  the  fire  commissioner 
or  the  commissioner  of  police  when  he  needs,"  and  after  the  words 
"fire  commissioner,"  where  they  occur  before  the  words  "  in  accord- 
ance with  Regulation  19"  insert  the  words  "or  commissioner  of 
police." 

^^ 
In  Regulation  18,  strike  out  the  words  "  or  examiners  as  specified 

in  the  police  and  fire  departments." 

vn. 

In  Regulation  18,  insert  the  words  "upon  the  request"  and  before 
the  words  "  under  the  authority  and  supervision  of  the  Commission  " 
at  each  of  the  two  places  where  those  words  occur. 

vin. 

In  Regulation  18,   strike  out  the  words  "with  approval  of  the 

mayor." 

IX. 

In  Regulation  19,  add  the  words  "  the  additional  compensation,  if 

any,  to  be  approved  by  the  mayor  and  not  to  exceed  the  rate  of  $250 

a  year." 

X. 

In  Regulation  36,  after  the  words  "the  salary  or  compensa- 
tion thereto  attached  "  and  before  the  words  "  a  brief  specification,*^ 
insert  the  words  "  the  time  he  has  held  such  office,  the  time  he  has 
been  in  the  service  of  the  city  of  Brooklyn,  and  the  places  in  that 
service  he  has  filled." 

16 
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XL 

In  Regulation  37»  after  the  words  ''  correct  any  error  and  amend," 
insert  the  words  **  or  revoke/'  and  after  the  words  "  it  shall  not  be 
altered/'  insert  the  words  "or  revoked." 

xn. 

In  Appendix  C,  under  the  head  "Department  of  city  works,"  under 
subhead  "Engineer's  bureau,"  strike  out  the  word  "pavers"  and  insert 
under  the  subhead  "Bureau  of  extension  and  distribution,"  after  the 
words  "inspectors  of  cut-off  water,"  the  word  "pavers." 

By  the  Gommission. 

CLARENCE  B.  ANGLE, 

*  Secretary. 
Apnl  30, 1888. 


Albany,  June  5, 1888. 
Hon.  Edward  Wemple,  Comptroller: 

Deab  Sir. —  I  have  the  honor  to  inform  you  that  at  a  meeting  of  the 
Civil  Service  Commission  held  June  1, 1888,  the  following  resolution 
was  adopted : 

Resolvedy  That  the  resolution  presented  by  the  Comptroller  permit- 
ting the  promotion  of  the  messenger  in  his  department  to  a  clerkship 
is  disapproved. 

I  also  transmit  to  you  herewith  a  copy  of  a  resolution  as  adopted 
by  this  Commission  June  first  and  approved  by  the  Governor  to-day. 

Very  respectfully  yours. 

CLARENCE  B.  ANGLE, 

Secrdary. 


Mator's  Office,  ) 

Buffalo,  N.  Y.,  Apnl  26, 1888. ) 

The  Honorable  the  Civil  Service  Comxnissfion,  Albany^  N.  Y, : 

Gentlemen. —  Inclosed  find  some  slight  amendments  that,  with  your 
approval,  I  propose  making  in  the  "  rules  for  admission  to  the  Civil 
Service  of  the  city  of  Buffalo,"  and  I  would  say  of  them  generally  that 
they  are  meant  to  facilitate  the  application  of  the  rules  and  are 
demanded  by  our  experience  in  this  city,  where  it  has  been  a  constant 
effort  to  induce  or  secure  compliance  with  the  law  and  rules. 

The  utility  of  the  proposed  amendment  to  Section  5  of  Rule  11  will 
be  apparent  when  I  state  that  we  have  in  this  city  quite  a  distinct 
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Poiish  settlement,  as  well  as  an  Italian  colony,  and  have  not  been  able 
to  secore  a  single  patrolman  of  either  nationality. 

The  amendment  to  Rule  8  is  desirable  for  the  reason  that  some  of 
the  positions  in  Schedule  0  do  not  require  that  degree  of  mental 
attainments  necessary  to  fill  out  an  application,  and  the  whole  rules 
are  scoffed  at  because  a  bridge-tender,  pound-keeper  or  scavenger  is 
required  to  take  the  pen  in  hand  to  demonstrate  his  .ability  for  purely 
physical  employment 

The  amendment  to  Bule  13  should  have  been  made  before  the  last 
appointment  of  a  city  chemist,  and  thus  have  saved  a  long  and  ani- 
mated discussion  in  the  board  of  health  and  the  daily  press  over  an 
opinion  of  the  corporation  counsel  that  an  "  M.  D."  is,  or  might  be, 
the  equivalent  of  a  "B.  S,"  there  not  being  a  single  candidate  among 
several  practical  chemists  applying  who  supported  the  title  of  *'B.  S." 

And  the  amendment  to  Bule  20  is  in  my  opinion  obviously  desirable 
as  a  matter  of  justice  to  applicants  who  have  complied  with  the  rules 
and  passed  an  examination. 

The  changes  in  schedules  are,  in  my  opinion,  all  desirable,  and  I 
can  not  anticipate  ^y  objections  to  them. 

The  deputy  city  clerk  is  now  the  only  deputy  in  the  departments 
who  is  required  to  pass  an  examination.  The  rod  and  ax  men  in  the 
engineer's  office  and  the  street  inspectors  are  but  little  more  than 
laboring  men,  and  if  possessed  of  a  good  strong  body  and  substantial 
character  the  next  qualification  is  that  they  reside  in  the  particular 
portion  of  the  city  where  their  services  are  mostly  desired. 

The  street  inspectors  especially  are  appointed  and  employed  in  the 
respective  wards,  and  we  find  it  extremely  difficult  to  open  a  com- 
petitive examination  for  them. 

The  harbor-master  is  determined  by  our  corporation  counsel  to  be 
the  head  of  a  department.  The  drivers  of  patrol  wagons  are  but  few 
and  require  a  peculiar  fitness  or  adaptability. 

If  any  objections  appear  to  your  honorable  board,  I  shall  be  pleased 
to  make  any  further  explanations  required,  but  trust  that  the  amend- 
ments will  meet  with  your  approval. 

Yours  very  respectfully. 

PHILIP  BECKER, 

Mayor, 
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ALBAinr,  April  30, 1888. 
Hon.  Philip  Begkeb,  Mayor,  Buffalo,  N.  Y,: 

Deab  Sib. —  I  have  the  honor  to  inform  you  that  at  a  meeting  of  the 
Civil  Service  Commission  held  April  27,  1888,  the  amendments  to  the 
Buffalo  regulations,  submitted  by  you  for  approval,  were  considered 
in  detail  and  action  thereon  was  taken  as  follows: 

I. 
Amendment  to  Section  5  of  Bale  11.  "  No  person  whose  standing  on 
any  of  the  qualifications  or  obligatory  subjects  enumerated  above  is 
less  than  50,  or  whose  ascertained  average  on  all  is  below  70,  shall  be 
placed  upon  the  eligible  list,  ezcept  that  subject  to  the  provisions  of 
Kule  17  the  Commission  may,  upon  request  of  the  board  of  police, 
omit  obligatory  subjects  a,  b,  c,  d  and  e  in  examining  applicants  for 
the  appointment  of  not  more  than  five  Polish  or  Italian  patrolmen.' 
Disapproved, 

n. 

Amendment  to  the  first  paragraph  of  Rule  8.  "Applications  must  be 
addressed  to  the  secretary  of  the  Civil  Service  Commission,  Buffalo, 
N.  Y.,  and  for  positions  in  Schedule  B  must  be  in  Ajb  handwriting  of 
the  applicants."    Disapproved, 

in. 

Amendment  to  second  paragraph  of  Bule  18.  "  If  the  position  to  be 
filled  is  that  of  city  chemist,  the  applicant  must  produce  satisfactory 
evidence  that  he  is  a  practical  chemist  of  experience."    Approved. 

IV. 

Amendment  to  Bute  20.  Omitting  therefrom  the  first  paragraph 
being  the  first  five  lines  of  the  rules  as  printed.     Approved, 

V. 

Amendm^ents  to  Schedule  A.  "City  clerk's  department — City  clerk 
and  deputy  city  clerk." 

"  Harbor-master's  departme9i —  The  harbor-master."     Approved. 

VL 

Amendment  to  Schedule  B.  Approved  as  follows: 
"Engineer's  department — One  lamp  inspector,  nineteen  rodmen, 
all  draughtsmen." 

vn. 

Amendm^snJt  to  Schedule  B.  Omitting  "  street  department —  Ten  street 
and  health  inspectors."    Disapproved, 

vin. 

Amendment  to  Schedule  C.  "  City  clerk's  department —  General  index 
and  recording  clerk."    Disapproved, 
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IX. 

AmendmerU   to    Schedule    C.     Approved  as  follows:    "Engineer's 

departments —  All  axmen/' 

X. 

Amendment  to  Schedule  C,  "  Street  department —  General  inspector, 
all  street  and  health  inspectors/'      Disapproved. 

XI. 

Amendment  to  Schedule  (7.   ''  Common  council  appointments.     Omit 
one  harbor-master."    Approved, 

XIL 

PoUce  department    Add  "  all  drivers  of  patrol  wagons."   Approved. 

April  30, 1888. 

By  the  Commission. 

OLABENCE  B.  ANGLE, 

Secretary.  . 


Albany,  April  30, 1888. 
Hon.  Chables  F.  ITabob, 

Aitomey-Oeneral,  Albany,  N,  T, : 

Deab  Sib. —  lam  directed  by  the  Commission  to  refer  to  you  the 
inclosed  communications  from  John  D.  Teller  and  Captain  Frederick 
Cocheu,  and  to  respectfully  request  that  you  will  furnish  them  with 
your  opinions.  First,  as  to  whether  or  not  Teller  is  entitled  to  com- 
pensation as  examiner  under  chapter  357,  Laws  of  1884,  and  second^ 
as  to  whether  Cocheu  is  entitled  to  appointment  to  the  position  applied 
for  under  chapter  464,  Laws  of  1887. 

■ 

I  am  sir. 

Very  respectfully  yours. 

CLARENCE  B.  ANGLE. 

Secretary. 


Albany,  May  18, 1888. 

Hon.  MoBTiMiEB  V.  Austin,  Mayor,  Auburn,  N.  Y. : 

Deab  Sib. — I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  the  seventeenth  instant,  and  in  reply  to  your 
inquiries  would  state.  First:  There  is  nothing  contained  in  the  Civil 
Service  rules  which  interferes  with  the  power  of  removal  (existing  by 
law)  on  the  part  of  any  officer  or  board.  Second:  Nothing  contained 
in  the  Civil  Service  Law  or  rules  requires  that  charges  must  be  made. 
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proven  and  established  before  a  person  can  be  removed  from  office 
and  a  successor  appointed.  Third:  The  terms  of  appointment  of  the 
employes  of  the  board  of  health  would  cease  immediately  upon  the 
appointment  of  their  successors  in  accordance  with  the  rules  for  the 
Civil  Service. 

Very  respectfully  yours. 

CLABENCE  B.  ANGLE, 

Secretcary. 


MiiYOB's  Office, 
BuFFALO,.N.  T.,  May  23, 188a 


\ 


The  Honorable  the  Civil  Service  Commission,  Albany,  N.  Y.: 

Gentlemen. — Some  months  ago  the  position  of  general  inspector 
was  created  in  the  street  department  of  this  city,  and  was  placed  by 
me  in  Schedule  C,  pending  the  approval  of  your  honorable  body,  aa 
the  position  is  in  reality  that  of  a  deputy,  he  having  charge  and 
supervision  of  ten  street  and  health  inspeck)rs. 

This  amendment  to  Schedule  C  was  recently  sent  to  you,  together 
with  one  changing  all  the  inspectors  to  that  schedule,  and  was 
disapproved. 

I  would  now  ask  your  approval  of  the  designation  of  general 
inspector  in  Schedule  G,  and  trust  that  it  will  appear  to  you,  as  it  does 
to  me,  a  matter  of  right  and  in  the  interests  of  good  government,  as 
well  as  a  better  observance  of  the  Civil  Service  regulations,  that  this 
position  should  be  in  Schedule  C. 

The  present  temporary  appointee  has  made  application  for  an 
examination  under  Schedule  C,  and  I  feel  that  inasmuch  as  there  is 
an  eligible  list  in  B,  so  that  he  must  be  excluded  if  the  position 
remains  in  that  schedule,  it  would  be  an  injustice  that  we  could  not 
remedy. 

We  have  Lad  more  trouble  with  the  appointment  of  these  inspectors 
than  with  all  the  balance  of  the  service  this  year,  owing  principally  to 
the  seeming  inability  to  secure  satisfactory  men  by  competitive 
examinations. 

Yours  respectfully. 

PHILIP  BECKER 

Mayor. 
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Albant^  June  4, 1888. 
Hon.  Philip  BEOEEBy  Mayor,  Buffalo,  N,  Y. : 

Ds/LB  Sib. — I  haye  the  honor  to  inform  you  that  at  a  meeting  of  the 
Oivil  Service  Commission  held  June  first  instant,  your  communication 
under  date  of  May  23, 1888,  was  read  and  considered  and  the  following 
resolution  adopted: 

Besolved,  That  the  action  of   the  mayor  of  Buffalo  placing  the 

position  of  general  inBpeclK>r  in  the  street  department  of  that  city 

in  Schedule  0  of  the  city  cltussification,  be  and  hereby  is  approved. 

By  the  Commission. 

IVery  respectfully.  .    . 

CLAKENCE  B.  ANGLE, 

Secretary. 

Albany,  June  4, 1888. 
Hon.  A.  C.  Chapik,  Mayor,  Brooklyn,  N.  F.  : 

Deab  Sib. — At  a  meeting  ofHhis  Commission  held  June  first  instant, 
members  of  the  former  Civil  Service  Commission,  of  Brooklyn, 
appeared  and  protested  against  the  action  taken  by  the  present  Com- 
mission in  revoking  an  eligible  list. 

I  was  instructed  to  transmit  to  you  the  papers  presented  to  this 
Commission,  and  also  inform  you  of  the  adoption  of  the  following 
resolution : 

Besolved,  That  the  communications  presented  by  two  members  of 

the  former  Civil  Service  Commission  of  the  city   of  Brooklyn  be 

referred  to  Mayor  Chapin,with  the  request  that  aU  action  under  Bule 

37,  as  amended  April  27, 1888,  be  suspended  until  the  mayor  and  the 

present  Commissioners  of  Brooklyn  have  had  an  opportunity  to  be 

heard. 

By  the  Commission. 

Very  respectfully, 

CLAKENCE  B.  ANGLE, 

Secretary, 


Offioe  of  thb 
CoMMissioiiEBs  Civil  Sebvige  of  thb  City  of  Bbooelyn, 

City  Hall,  12th  June,  1888. 

The  Honorable  the  Civil  Service  Commission  of  the  Stale  of  New  York: 

Sibs. — Your  communication  of  the  fourth  instant,  to  his  honor  the 
mayor  of  Brooklyn,  informing  him  that  at  a  meeting  of  your  honorable 
body  held  on  first  June,  two  members  of  the  former  Civil  Service 
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Commission  of  Brooklyn  appeared  and  protested  against  the  rerocation 
by  the  present  Commission  of  Brooklyn  of  an  eligible  list,  and  trans- 
mitting a  copy  of  the  resolution  adopted  by  your  honorable  body  on 
the  first  instant,  requesting  that  all  action  under  Bule  Na  37,  as  amended 
April  27, 1888,  be  suspended  until  the  mayor  and  the  present  Conoi- 
mission  of  Brooklyn  have  had  an  opportunity  to  be  heard,  has  been 
referred  by  the  mayor  to  the  Civil  Service  Commission  of  Brooklyn, 
with  the  request  that  it  ask  a  hearing  if  it  desires  one.  The  mayor 
has  also  referred  to  the  Commission  the  papers  officially  transmitted 
with  your  communication  to  him,  being,  as  the  Commission  under- 
stands, the  papers  submitted  upon  the  protest  before  your  honorable 
body.  These  papers  consist  of  newspaper  clippings,  without  official 
or  other  verification,  five  in  number  and  entitled  as  follows: 

1.  ''Political  shystery.  E.  Morse  Shepard  pettifogs  himself  into 
notice  again.'' 

2.  ''  Shepard's  reform.  His  little  Civil  Service  job  to  be  consum- 
mated.   The  eligible  list  threatened." 

3.  ''  Shepard's  reasons  why  307  men  must  undergo  another  exami- 
nation." 

4.  "  Preston  protests  against  revoking  the  eligible  list  of  uniformed 
firemen.    Mayor  Chapin  appealed  to." 

5.  ''Against  revoking.  Candidates  to  a  man  want  the  eligible  list 
to  stand  as  it  is." 

No  other  papers  are  submitted,  and  we  therefore  assume  that  the 
two  former  members  of  the  Commission  adopted  these  articles  aa  the 
form  of  their  protest  to  your  Board. 

In  behalf  of  the  Commission,  and  upon  request  of  the  mayor,  I  beg 
respectfully  to  reply  to  your  communication.  You  will  doubtless 
recall  that  when  Mayor  Chapin  proposed  for  your  concurrence,  pur- 
suant to  law,  certain  modifications  of  the  Brooklyn  regulations,  there 
was  submitted  to  you  in  his  behalf,  and  in  behalf  of  this  Commission, 
a  written  communication  from  the  undersigned  briefly  stating  the 
reasons  for  the  proposed  changes.  No  oral  communication  was  made 
to  your  body.  The  written  communication  contained  the  following 
passage: 

"Amendment  No.  11,  BeguJation  No,  37.  The  power  to  revoke  any 
schedule,  list  or  other  paper  or  record  is  probably  implied  in  the 
power  to  correct  any  error  and  amend  any  schedule,  list  or  other 
paper  or  record.  But  the  mayor  and  the  Brooklyn  Commission  desire 
that  there  may  be  no  doubt  upon  this  matter,  as  it  is  possible  that  in 
one  or  two  cases  the  errors  can  not  be  rectified  and  substantial  justice 
done  without  ordering  a  new  examination." 
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• 

Your  honorable  Board  will  therefore  perceive  that  although  the 
power  to  revoke  any  list,  past  or  future,  was  put  beyond  doubt,  still 
the  amendment  was  made,  and  was  so  stated  to  your  Board  to  be 
made  in  direct  and  special  contemplation  of  the  possible  revocation  of 
at  least  one  eligible  list  then  existing.  The  language  of  the  amend- 
ment, covering,  as  it  clearly  does,  existing  as  well  as  future  lists, 
precisely  conforms  with  its  intention  thus  clearly  stated  to  you. 

It  does  not  appear  from  the  communication  before  us  that  it  is  sup- 
posed your  Board  has  power  to  review  the  action  of  the  Brooklyn 
Commission  under  the  modified  regulation  No.  37.  Nothing  to  that 
effect  is  mentioned  in  the  regulation  itself,  and  we  have  not  yet  been 
informed  that  any  such  appellate  power  is  elsewhere  granted. 

The  Brooklyn  Commission  will  most  gladly  furnish  your  Board, 
either  personally  or  in  writing,  with  such  information  upon  this  or 
upon  any  other  part  of  the  administration  of  the  reform  law  in  Brook- 
lyn, as  your  Board  may  desire.  The  reasons  for  our  action  we  shall 
gladly  lay  before  you  if  you  wish.  Your  communication  of  the  f outh 
inst.,  does  not,  however,  ask  for  information  ;  and  we  do  not  therefore 

■ 

proffer  any.  It  is  proper  to  add  that  this  Commission  would  not  for 
a  moment  consent  to  discuss  the  truth  of  irresponsible  and  scurrilous 
articles  of  the  character  of  some  of  those  which  two  former  members 
of  the  Commission  seem  to  have  thought  a  proper  basis  for  action  on 
your  part 

The  eligible  list  in  question  was  finally  and  completely  revoked  on 
the  thirty-first  May  last,  after  ample  public  notice  and  discussion. 
Nothing  further  remained  to  be  done  when  your  honorable  Board  on 
first  June  adopted  the  resolution,  of  which  you  advised  the  mayor, 
or  on  the  eleventh  June,  when  the  resolution  was  officially  com- 
municated to  us.  There  are,  therefore,  no  proceedings  for  either  the 
mayor  or  for  this  Commission  to  suspend  pursuant  to  your  request. 

A  new  examination  for  firemen  has  been  initiated  and  will  be  pressed 
to  a  completion  with  the  utmost  possible  dispc^tch,  as  at  present 
Brooklyn  is  without  a  list  from  which  firemen  can  lawfully  be  chosen. 
As  a  new  examination  would  be  quite  within  the  power  of  the  Com- 
mission, even  if  the  former  eligible  list  were  in  existence,  we  assume 
that  your  honorable  Board  would  not  suggest  delay  in  the  examination 
even  if  you  contemplated  the  assertion  and  exercise  of  appellate  power. 

I  beg  to  remain, 

Very  respectfully. 

EDWARD  M.  SHEPARD, 

Chairman  of  the  Civil  Service  Commission  of  Brooklyn, 

17 
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Beooklyn,  July  19, 1888. 
To  the  Civil  Service  Commission  of  the  Stale  of  New  York: 

SiB& — ^The  undersigned,  William  I  Preston,  as  chairman  of  the 
Oivil  Service  Commission  of  the  city  of  Brooklyn  for  1886  and  1887,  and 
Dr.  Paul  H.  Elretzschmar,  as  chairman  of  the  subcommittee  on  fire 
positions,  do  solemnly  protest  against  the  action  of  the  present  Com- 
mission, of  which  Mr.  Edward  M.  Shepard  is  chairman,  in  adopting  a 
minute  at  its  meeting  on  or  about  May  31, 1888,  revoking  the  eligible 
list  for  uniformed  firemen,  dated  October  22, 1887. 

We  again  present  to  your  Board  copies  of  papers  heretofore  sub- 
mitted, to  wit : 

Letter  from  Mr.  Shepard,  chairman,  to  Mr.  Preston,  of  date  May 
10, 1888. 

Letter  Preston  to  Shepard,  bearing  date  May  12, 1888. 

Letter  Dr.  ELretzschmar  to  Shepard,  of  date  May  eighteenth,  con- 
taining letter  from  Fire  Commissioner  Ennis. 

Letter  Shepard  to  Dr.  Eretzschmar  of  same  date  ;  also  list  of  names 
on  the  eligible  list.  * 

An  account  of  proceedings  of  the  Commission,  of  date  May  nine- 
teenth, and  statement  of  Shepard. 

Protest  of  Preston  and  Elretcschmar  to  Hon.  A.  0.  Chapin,  mayor,  of 
date  May  28, 1888. 

An  account  of  the  meeting  of  the  men  on  the  eligible  list  before  the 
Commission,  May  29, 1888. 

In  addition  to  the  reasons  set  forth  in  these  exhibits,  we  also  desire 
to  further  protest  against  the  revocation,  on  the  ground  that  the 
Commission  has  no  legal  authority  to  judicially  review  or  revoke  the 
action  of  its  predecessor.  If  it  be  claimed  that  the  former  Commission 
has  done  an  unlawful  act,  the  court  is  the  only  tribunal  that  can  take 
cognizance  of  such  wrong-doing  and  after  a  hearing  grint  such  relief 
as  the  law  may  provide.  If  a  Commission  tan  sit  in  judgment  upon 
the  proceedings  of  its  predecessor  or  predecessors,  then  the  whole 
Civil  Service  system  becomes  an  adjunct  of  party  politics,  in  which 
partisan  prejudice  is  likely  to  predominate,  and  a  door  is  opened 
whereby  an  ambitious,  designing,  crafty  man  may  seek  to  disgrace  and 
humiliate  honorable  and  upright  men  who  have  devoted  their  time 
and  ability,  without  fee  or  reward,  to  the  improvement  and  elevation 
of  the  Civil  Service. 

If  the  machinery  used  in  administering  the  Civil  Service  law,  which 
is  intended  to  secure  reasonable  qualifications,  fair  character,  capacity 
and  efficiency  on  the  part  of  official  servants,  can  be  wrested  from  its 
legitimate  and  proper  use  in  the  manner  that  the  present  Commission 
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has  done,  then  Ciyil  Service  reform  will  suffer  serious  injury,  and  its 
administration  will  be  regarded  only  a  farce  by  the  very  men  whom 
the  law  was  designed  to  aid  by  putting  them  on  an  equal  basis  with 
all  others. 

We  further  protest,  because  we  controyert  and  deny  the  statement 
of  (so-called)  facts  as  set  forth  by  the  present  Ck>mmission.  It  has  set 
up  a  standard  unknown  to  most,  if  not  all  other  municipal  commis- 
Bions,  and  also  to  the  State  Commission,  as  will  fully  appear  by  the 
regulations  relating  to  physical  examinations. 

We  further  protest,  for  the  reason  that  under  Regulation  18,  bear- 
ing upon  this  subject,  which  reads  as  follows:  "Excepting  as  these 
regulations  otherwise  provide,  the  Commission  may,  in  the  examina- 
tions,  give  such  relative  importance  to  the  different  subjects  or  matters 
of  examination,  whether  mental  or  physical,  or  to  experience,  occupa- 
tion or  training,  as  to  them  may  seem  fit,"  it  becomes  entirely  a  ques- 
tion of  judgment,  on  the  part  of  the  Commission,. as  to  whether  it  did 
give  such  relaiive  importance  to  the  physical  examination  as  to  them  may 
seemJUf  or  whether  they  did  not, 

^  It  is  simple  folly  for  the  present  Commission  to  set  its  judgment 
up  against  the  judgment  of  its  predecessors  on  this  question,  and 
thereupon,  as  the  proceedings  state,  "  for  the  most  serious  reasonn 
decide  to  revoke  the  eligible  list,"  containing  over  800  names  of 
citizens  who  had  passed  through  the  ordeal  of  the  various  examina- 
tions and  tests  required  to  reach  the  eligible  list,  and  who  had 
thereby  acquired  rights  under  the  statutes  which  ought  not  to  be 
thus  summarily  taken  from  them. 

We  further  protest,  because  the  present  Commission  had  accepted 
and  approved  the  list  by  heretofore  certifying  as  many  as  twenty- 
three  names  therefrom  to  the  fire  department  for  appointment 

We  furtheiv  protest  that  under  Regulation  No.  39,  which  reads  as 
follows:  "No  examination,  eligible  list,  certificate  or  proceeding  of  the 
Commission  shall  be  prejudiced  or  affected  by  reason  of  any  omission, 
informality,  or  irregularity  or  examination  thereon,  unless  the  person 
complaining  or  aggrieved  shall  notify  the  Commission  prior  to  the 
completion  of  the  examination  of  such  omission,  informality  or  irregu- 
larity, and  unless  after  such  notice  the  Commission  shall  determine 
such  omission,  infSrmality  or  irregularity  to  be  materiaL"  The  present 
Commission  has  no  right,  therefore,  to  prejudice  or  affect  the  list  in 
question,  and  most  certainly  not  to  revoke  it. 

We  further  protest  upon  the  ground  that  the  amendments  to 
Regulation  No.  37,  which  your  honorable  Board  approved  on  April 
27, 1888,  were  very  quietly  obtained  without  an  opportunity  being 
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giyen  to  the  former  Commission  to  be  heard;  and  that  we  have  good 
reason  to  believe  that  the  amendments  were  secretly  sought  by 
Chairman  Shepard  for  the  express  purpose  of  enabling  him  or  his 
Commission  to  perpetrate  this  most  unjust  and  illegal  action. 

Finally,  we  further  protest  for  the  reason  that  the  State  Board  in 
1886  positiyely  refused  to  allow  the  amendment  or  abbreviation  of  any 
eligible  list  formed  under  the  prior  administration  of  Mayor  Low, 
and  in  order  to  guard  and  protect  the  rights  of  the  men  on  the  eligible 
lists  they  required  that  Eegulation  No.  43  be  made  so  as  to  specifi- 
cally protect  and  continue  all  such  lists  to  the  end  of  two  years  from 
the  date  of  their  formation. 

Now,  therefore,  we  respectfully  ask  your  honorable  board  to  revoke 
and  expunge  your  approval  of  the  amendments  to  Regulation  No.  37 
of  the  Civil  Service  of  Brooklyn,  and  for  which  we  will  ever^pray. 

Wm.  L  PRESTON, 

Chairman  of  the  Commission  in  1886  and  1887. 

Paul  H.  Eretzschmar, 
Chairmmi  of  the  Subcommittee  on  Fire  Positions  in  1886  and  1887. 


Whereas,  In  compliance  with  the  request  of  the  mayor  of  Brooklyn 
this  Board  on  the  twenty-seventh  day  of  April  approved  a  certain 
amendment  to  Regulation  37  of  the  Civil  Service  Commission  of 
Brooklyn,  giving  to  that  board  "power  to  correct  any  errors  or 
amend  or  revoke  any  schedule,  list  or  other  paper  or  record  where  it 
appears  that  any  error  or  injustice  has  been  done; "  and 

Whereas,  The  said  amendment  was  approved  by  this  board  upon 
the  representation  made  by  the  chairman  of  the  Brooklyn  Civil  Ser- 
vice Commission  that  "  it  is  possible  that  in  one  or  two  cases  errors 
can  not  be  rectified  and  substantial  justice  done  without  ordering  a 
new  examination;"  and 

Whereas,  The  said  Brooklyn  Commission  has  proceeded  to  revoke 
an  entire  eligible  list  comprising  more  than  three  hundred  names  of 
persons  already  examined  and  awaiting  appointment;  and 

Whereas,  Such  action  was  not  contemplated  when  this  board 
received  and  considered  the  communication  of  the  lAayor  of  Brooklyn 
on  this  subject;  and 

Whereas,  This  Board  is  satisfied  that  the  action  taken  is  improvi- 
dent and  unreasonable  and  unjust  to  the  persons  interested; 

Besolved,  That  the  action  of  this  board  in  approving  amendment 
No.  11,  being  the  amendment  to  Regulation  37  of  the  Brooklyn  Civil 
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Service  regulations,  inserting  the  words  "or  revoke"  after  the  word 
*<  amend "  in  the  second  line  of  Regulation  37,  be  and  the  same  is 
hereby  reconsidered,  rescinded  and  annulled,  so  that  Regulation  37 
aforesaid  stands  as  if  no  alteration  or  amendment  had  been  made. 

Attest: 

CLARENCE  B.  ANGLE, 

Secretary. 
(Adopted  July  19,  1888.) 

Albany,  June  11, 1888. 
Mr.  W.  C.  SmTH,  Elmira,  K  Y.  ; 

Deab  Sib. —  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  the  ninth  instant,  asking  to  be  informed  in  regard 
to  the  proper  method  of  certification  imder  Regulation  13  for  the  city 
of  Elmira. 

I  would  answer  your  inquiry  by  quoting  the  following  resolution 
adopted  by  this  Commission  in  response  to  a  similar  request  from  the 
secretary  of  the  Civil  Service  Board  of  Albany,  Regulation  13  being 
the  same  in  both  cities: 

Besolved,  That  in  answer  to  the  communication  of  W.  H.  McNaugh- 
ton,  secretary  of  the  municipal  service  examining  board  of  Albany, 
dated  Juner  16,  1885,  the  judgment  of  this  commission  is  that  the 
proper  mode  of  procedure  under  Regulation  13  of  the  Albany  city 
regulations  to  fill  the  nine  positions  now  vacant  under  Schedule  B  is 
for  the  secretary  of  the  municipal  board  to  certify  the  three  names 
standing  highest  on  the  eligible  list  for  one  position,  and  the  appointing 
officer  to  select  from  those  so  certified  for  that  position.  Then  for  the 
secretary  to  certify  the  two  names  not  selected  with  the  name  standing 
next  highest  for  the  next  position,  and  the  appointing  officer  to  select 
from  the  three  names  so  certified,  and  to  proceed  in  like  manner  until 
all  the  positions  shall  be  filled.  But  under  the  provisions  of  Regula- 
tion 15  the  same  names  are  not  to  be  sent  to  the  appointing  officer 
more  than  three  times,  except  by  his  request. 

Inclosed  find  copy  of  a  letter  from  the  Commission  to  John  A. 
Sleicher  on  the  subject  of  the  proper  method  of  certification. 

Very  respectfully  yours. 

CLARENCE  B.  ANGLE, 

Secretary. 


a 
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Hudson  Biveb  HosFtTAL. 

PouGHKEEPsiE,  N.  T.,  Jvly  28, 1888. 
Glabbnoe  B.  Angle,  Esq., 

Secretary  New  York  CivU  Service  Commission,  Albany,  N.  Y, : 

Deab  Sib. — Miss  M.  E.   Gordon  was  appointed  as  supervisor  of 

nurses  in  December  last,  a  position  she  fills  at  present    I  would  like 

to  nominate  her  for  the  position  of  matron  and  make  a  trial  of  her 

capabilities  for  the  position  for  three  months. 

Miss  Gordon  is  not  a  citizen  of  this  State  and  has  not  the  necessary 

jear's  residence. 

I  would  respectfully  apply  to  the  Commission  for  an  exception  in 

Miss  Gordon's  case  from  the  restrictions  of  Eule  35. 

Respectfully  yours. 

J.  M.  CLEAYELAND, 

Superintendent, 


At  a  meeting  of  the  State  Civil  Service  Commission,  held  August 
2,  1888,  it  was 

Resolved,  That  this  Commission  recommends  to  his  Excellency  the 
Governor  the  approval  of  the  following  resolution: 

Resolved,  That  the  restrictions  imposed  by  Rule  35,  as  to  residence 

and  citizenship,  shall  not  apply  to  the  position  of  matron  of  the  Hudson 

Biver  State  Hospital  for  a  period  of  three  months. 

Attest: 

CLARENCE  B.  ANGLE, 

Approved  August  6, 1888.  Secretary. 

David  B.  Hn.L, 

Oovemor. 


'  Albany,  August  28,  1888. 
Hon.  James  Connolly, 

Factory  Inspedor,  Albany,  N.  Y, : 
Dear  Sib. — I  have  to  inform  you  that  at  a  meeting  of  this  Commis- 
sion   held  August  twenty-second    instant,  your   communication  of 
August  eighth  was  read  and  considered,  and  the  following  resolution 
adopted  and  subsequently  approved  by  the  Governor  : 

"Resolved,  That  the  position  of  private  secretary  to  the  State 
Factory  Inspector  be  included  in  Schedule  C  of  the  State  classifi- 
cation. " 

I  transmit  herewith  the  required  blank  forms  for  application  and 
nomination  for  non-competitive  examination. 

Yours  very  respectfully. 

CLARENCE  B.  ANGLE, 

Secretary. 
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Buffalo  State  Asylum,  September  6,  1888. 

I  would  like  to  make  an  inquiry  regarding  the  position  of  stenog- 
rapher in  this  institution. 

Miss  Kennedy,  the  former  incumbent,  who  was  appointed  after  a 
competitive  examination,  left  the  asylum  some  two  weeks  ago  after 
service  of  more  than  two  and  a  half  years.  Miss  Sophie  H.  Clark  is 
now  occupying  the  same  position,  and  the  question  arises  as  to  what 
is  necessary  regarding  her  examination.  She  was  examined  in  March 
last  by  the  United  States  Civil  Service  Commission,  and  has  received 
notices  of  her  eligibility  as  a  copyist,  also  as  a  stenographer  and  type- 
writer supplementary  to  the  same.  In  case  Miss  Clark  continues  in 
the  employ  of  the  asylum  after  the  three  months  trial,  what  will  be 
required  in  the  way  of  certifying  to  her  competency  ?  Will  not  her 
holding  these  notices  of  eligibility  and  having  passed  the  examination 
by  the  United  States  Civil  Service  Commission  be  satisfactory  to  your 

State  Commission?    I  am 

Very  truly  yours. 

J.  B.  ANDREWS. 

Clabxnoe  B.  Angle,  Secretary  CivU  Service  Commission,  Albany,  N.  Y. 


Albany,  September  7, 1888. 
Dr.  J.  B.  Andrews, 

Superintendent  State  Asylum,  Buffalo,  N.  Y, : 

Deab  Sib. —  Your  communication  of  the  fifth  inst.  is  at  hand  this 
morning. 

The  position  of  stenographer  in  your  asylum  is  classified  in  Schedule 
B,  pursuant  to  a  resolution  adopted  by  the  Civil  Service  Commission 
October  26, 1885,  and  therefore  must  be  filled  from  our  eligible  list  of 
stenographers  and  typewriters,  prepared  after  a  competitive  exam- 
ination. 

I  am  quite  sure  that  a  certificate  of  qualification  issued  to  Miss 
Clark  from  the  United  States  Civil  Service  Commission  could  not  be 
accepted  by  this  Commission  in  lieu  of  an  examination,  without  estab- 
lishing an  unwise  precedent.  I  will,  however,  present  your  letter  to 
the  Commission  at  its  next  meeting  and  advise  you  of  their  action. 

Very  respectfully. 

CLAKENCE  B.  ANGLE, 

Secretary, 
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STATE  OF  NEW  YORK : 

Department  of  Public  Instbugtiok,  ) 
AlbjlNt,  September  6, 1888.         ) 

To  the  dm  I  Service  Commission  of  the  State  of  New  York: 

Gentlemen. —  The  successful  establishment  throughout  the  State  of 
a  system  of  uniform  examinations  of  candidates  for  teachers'  certifi- 
cates under  the  general  supervision  of  this  department,  has  rendered 
it  necessary  to  secure  the  services  of  an  additional  clerk,  to  be  known 
as  the  "examination  clerk,"  who  shall  have  special  charge  of  the  prep- 
aration of  the  question  papers,  the  tabulation  of  results  and  the 
correspondence  relating  to  that  subject.  For  a  year,  while  this  mat- 
ter was  in  its  experimental  stage,  the  whole  responsibility  and  work 
involved  by  it,  have  been  borne  by  the  deputy  superintendent  and 
myself ;  but  the  system  has  now  become  so  well  established  that  the 
clerical  work  can  be  intrusted  largely  to  a  clerk.  It  can  not  with 
safety  be  intrusted  to  a  clerk  who  is  not  altogether  familiar  with  the 
details  of  school  work  and  who  has  not  unusual  judgment  in  reference 
to  the  questions  which  shall  be  made  use  of  in  the  examinations 
referred  to.  It  is  my  desire  to  appoint  to  this  position  Mr.  E.  C. 
Delano,  who  has  for  several  years  been  a  school  commissioner  in 
Wayne  county  and  is  thoroughly  conversant,  not  only  with  school 
affairs,  but  with  the  early  organization  and  later  development  of  the 
State  system  of  teachers'  examinations. 

I  write,  therefore,  very  respectfully,  to  request  that  you  place  such 
a  clerkship  upon  the  non-competitive  list  and,  that  haying  been  done, 
that  you  will  afford  as  early  an  opportunity  as  may  be  convenient  for 
Mr.  Delano  to  appear  for  examination. 

I  am,  very  respectfully,  your  obedient  servant 

A.  S.  DRAPER, 

Superintendent. 


Corporation  Counsel's  Oftick,         ) 
City  op  Newburgh,  September  14, 1888. ) 
Mr.  John  B.  Rilev,  Chief  Examiner ^  etc, : 

Ml*  Dear  Sir. — Yours  of  August  thirty-first  duly  received. 

One  of  my  inquiries  was  this :  The  office  of  meat  inspector,  building 
inspector,  etc.,  are  not  mentioned  in  the  charter  among  city  offices, 
either  for  election  or  appointment  by  mayor  and  confirmation  by 
common  council. 

But  they  are  officers  (sewer  inspector  also)  whose  necessity  has  been 
made  apparent  to  secure  compliance  with  the  charter  and  ordinances 
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as  to  selling  sound  meat  and  erecting  buildings  safely  as  required  by 
ordinances,  and  so  as  to  sewer  inspections  which  may  be  ordered. 
These  inspectors  have  been  thus  far  appointed  solely  by  common 

a 

council. 

The  Civil  Service  rules  prepared  by  the  mayor  some  years  ago  and 
approved  by  your  Board,  and  to  which  you  referred,  seem  to  provide 
that  officers  appointed  by  the  common  council  only  shall  not  be  sub- 
ject to  Civil  Service  rules,  as  to  examinations,  etc.,  and  if  so,  may  be 
free  from  such  requirements. 

Do  you  hold  that  such  inspectors  appointed  solely  by  common 
council  must  be  examined  (either  competitive  or  otherwise),  and  for 
such  places  does  the  law  giving  honorably  discharged  veterans  a  pri- 
ority of  claim  in  your  judgment  apply?  Does  chapter  464  of  1887 
cover  such  cases? 

Please  reply  at  earliest  convenience  and  oblige 

Tours  respectfully. 

JAMES  G.  GRAHAM, 

Corporation  CounseL 


Albany,  September  21, 1888. 
Jahbs  G.  Graham,  Esq., 

Corporation  Counsel,  Newburghj  N.  Y.: 

Deab  Sm. — Your  letter  of  the  fourteenth  inst.  at  hand.  The  Civil 
Service^regulations  of  your  city,  approved  by  this  Commission  February 
9, 1885,  seem  to  provide  that  all  positions  in  the  public  service  shall 
be  subject  to  such  regulations,  except  such  as  are  specifically  named. 
(See  Regulation  1.) 

In  the  classification  of  positions  it  is  provided  that  "all  persons 
whose  duties  are  strictly  professional  and  all  persons  employed  in 
private  business  and  occasionally  rendering  public  service  for  a 
nominal  compensation"  shall  be  in  Schedule  C.  It  seems  to  me  that 
the  position  referred  to  would  be  included  in  that  schedule,  although 
not  specially  provided  for. 

I  have  not  at  hand  a  copy  of  the  charter  of  your  city,  but  I  am 
unable  to  see  why  appointees  of  the  common  council  should  be  in  any 
different  position,  so  far  as  Civil  Service  regulations  are  concerned, 
than  appointments  made  by  the  mayor. 

The  Attorney-General  has  declined  to  furnish  this  Commission  with 
an  opinion  as  to  the  scope  of  the  law  relating  to  Union  veterans,  upon 
the  ground  that  the  construction  of  such  law  affects  thiB  right  of 
private  individuals.  I  have  no  knowledge  of  any  decision  by  the 
courts  construing  such  law,  and  I  am  in  doubt  as  to  what  the  rights  of 

18 
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veterans  are  regarding  their  appointment  to  a  position  which  is  non* 
competitiye.  In  our  eligible  lists,  prepared  as  the  result  of  competitiTe 
examination,  we  give  veterans  the  preference  regardless  of  their 
standing;  that  is  to  say,  we. certify  three  veterans,  if  there  are  so 
many  on  the  list,  to  the  appointing  officer,  and  I  know  of  no  case  where 
the  right  of  the  veterans  to  preference  in  such  cases  has  been 
questioned. 

I  suggest  that  it  might  be  desirable  to  have  your  rules  made  more 
definite.  Of  course  you  are  aware  that  amendments  must  be  suggested 
by  your  mayor. 

Tours  respectfully. 

JOHNB.   RILET, 

Chief  Examiner, 


Office  of  New  Yobk  State  Daibt  Comiossioneb,      \ 

New  Capitol,  Axbany,  September  18,  1888.  J 
Mr.  John  B.  Rilet, 

Chief  Examiner,  Civil  Service  Commission,  Albany,  N,  Y. : 

Deab  Sib. —  In  reply  to  yours  of  recent  date  permit  me  to  request 
of  your  Commission  that  you  carefully  consider  whether  it  is  practi- 
cable to  apply  the  present  rules  of  the  Civil  Service  Commission  as  to 
examinations,  to  the  employes  r  f  this  department.  It  has  been  with 
much  difficulty,  thus  far,  that  persons  have  been  found  whose  services 
were  really  valuable  in  prosecuting  our  work.  It  has  been  necessary 
to  instruct  several  of  them  in  some  portions  of  their  duties,  while  in 
other  respects  the  same  individuals  were  from  the  beginning  very 
proficient.  It  has  been  our  purpose  to  select  good  men  whose  expe- 
rience in  and  relations  to  the  dairy  industry  must  have  fitted  them 
in  some  degree  to  be  of  service  to  this  department,  relying  upon  the 
probability  that  continued  work  in  this  line  would  greatly  improve 
their  efficiency. 

Our  force  of  employes  has  steadily  grown  more  useful  and  efficient. 
It  is  believed  that  the  hope  of  securing  in  the  near  future  the  services 
of  a  full  force  of  employes  trained  to  our  peculiar  work  will  be 
realized. 

By  chapter  298  of  the  Laws  of  1888,  it  was  made  the  duty  of  the 
Dairy  Commissioner  to  select  and  employ  butter  and  cheese  makers 
and  send  them  out  through  the  State  in  order  that  the  quality  of 
these  commodities  might  be  improved. 

After  much  time  spent  in  the  effort  to  secure  the  services  of  persons 
whose  instructions  would  be  of  real  value  to  our  dairymen  and 
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cheesemakers,  thus  far  but  three  or  four  butter  makers  have  been 
found  who  can  go  on  with  their  work  of  instruction  when  called  upon 
by  the  Dairy  Commissioner. 

This  kind  of  employment  in  its  natiire  is  not  continuous.  Some  of 
those  employed  have  other  business  and  their  services  can  only  be 
secured  for  a  few  days  at  a  time. 

It  often  becomes  necessary  to  employ  persons  without  any  delay  in 
the  yicinity  of  those  charged  with  the  violation  of  our  dairy  laws  in 
order  that  it  may  not  be  suspected  that  they  are  connected  with  the 
department  at  all. 

There  are  no  standards  by  which  to  judge  of  the  fitness  of  men  to 
do  our  work;  so  much  depends  upon  the  possession  by  the  individual 
of  the  ability  to  detect  adulterations  which  he  may  or  may  not  be  able 
to  impart  to  others.  We  are  trying  to  elevate  the  standard  of  quality 
of  our  dairy  products,  and  are  seeking  such  agencies  as  give  promise 
in  that  direction.  The  work  to  be  done  in  detecting  adulterations 
and  simulations  of  dairy  products  and  of  improving  the  quality 
thereof  is  of  such  a  nature  as  to  require  men  possessing  peculiar 
qualificationB.  It  might  be  quite  easy  to  ipW  how  to  use  the  lactometer 
and  other  mechanical  appliances  with  skill,  but  it  is  not  so  easy  to 
know  how  to  decide  with  reference  to  milk  which  by  mechanical  tests 
appears  or  would  seem  to  be  pure  and  yet  is  not.  This  very  ability 
is  what  is  essential  in  a  milk  expert,  and  the  very  thing  that  ah  exami- 
nation upon  theories  might  and  probably  would  fail  to  touch  or  bring 
out  As  to  experts  in  "  oleo  "  and  kindred  products,  their  skill  and 
usefulness  lies  in  their  ability  by  the  use  of  the  senses  alone  to  con- 
clude with  some  degree  of  accuracy  as  to  the  facts  concerning  the 
suspected  article. 

Upon  the  whole  it  is  most  respectfully  submitted  that  the  employes 
of  this  department  have  such  peculiar  duties  to  perform  and  the 
entire  work  is  of  such  a  nature  that  an  exception  in  the  application  of 
the  Civil  Service  laws  and  the  rules  of  your  Commission  may  be  made 
as  to  this  department,  and  if  not  deemed  inconsistent  with  the  promo- 
tion of  that  efficiency  in  the  public  service  which  all  good  citizens 
desire,  it  is  respectfully  requested  that  the  department  be  excepted 
from  the  operations  of  the  existing  rules  of  the  Civil  Service 
Commission. 

Very  respectfully  yours. 

GEORGE  L.  FLANDERS, 

Assistant  Commissioner. 
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Albany,  N.  Y.,  October  9, 188a 
Geobge  L.  Flandebs,  Esq., 

AssistarU  Dairy  Commissioner,  Albany ,  N,  Y,  : 

Dbab  Sib. —  Your  communication  under  date  of  September  eighteenth 
ult.,  asking  that  this  Commission  '*  carefully  consider  whether  it  is 
practicable  to  apply  the  present  rules  of  the  Civil  Service  Commifision 
as  to  examinations  to  the  employes  of  this  department,"  was  con- 
sidered at  a  meeting  held  October  fourth  inst,  and  I  wa^  requested 
to  transmit  to  you  the  following  resolution: 

Resolved,  That  the  request  of  Assistant  Dairy  Commissioner  Flan- 
ders that  the  department  of  the  Dairy  Commissioner  be  excepted 
from  the  Civil  Service  rules  be  denied. 

The  positions  in  the  department  of  the  Dairy  Commissioner  were 
classified  in  Schedule  C  of  the  State  classification  after  a  careful 
consideration  of  the  duties  required  to  be  performed  by  each  employe, 
and  it  is  the  opinion  of  this  Commission  that  the  positions  can  be 
properly  and  satisfactorily  filled  through  the  non-competitive  exami- 
nation required.  The  Commission  does  not,  therefore,  deem  it 
expedient  to  recommend  to^  the  Governor  that  the  employes  in  your 
department  be  exceptied  from  the  rules. 

Very  respectfully  yours. 

CLARENCE  B.  ANGLE, 

Secretary. 

Albany,  N.  Y.,  October  5, 1888. 
To  his  Honor  the  Mayor  of  the  city 

Dsab  Sib. —  I  have  the  honor  to  direct  your  attention  to  the  follow- 
ing extract  from  chapter  354  of  the  Laws  of  1883 : 

By  section  8  of  chapter  354,  Laws  of  1883,  "  The  mayor  of  each 
city  in  this  State  is  authorized  and  is  hereby  directed  to  prescribe  such 
regulations  for  the  admission  of  persons  into  the  Civil  Service  of  such 
city  as  may  best  promote  the  efficiency  thereof,  and  ascertain  the  fit- 
ness of  candidates.  ^  *  *  Such  regulations  hereinafter  prescribed 
and  established  and  any  subsequent  modification  thereof,  shall  take 
effect  upon  the  approval  of  the  New  York  Civil  Service  Commission." 

The  responsibility  for  non-compliance  is  with  the  mayor,  and  no 
action  has  been  taken  by  any  mayor  of  the  city  of 

At  a  meeting  of  the  State  Civil  Service  Commission  held  September 
21, 1888,  the  following  resolution  was  unanimously  adopted: 

Resolved,  That  the  secretary  communicate  with  the  mayor  of  the 

city  of asking  for  his  reasons  for  not  complying  with  the 

Civil  Service  Laws,  and  request  a  prompt  reply. 

This  Commission  wishes  to  make  the  portion  of  its  report  relating 


Civil  Service  Commission.  141 

to  ihe  administration  of  the  Ciyil  Service  Law  in  municipalities  more 
exact  and  comprehensive  than  it  has  been  hitherto,  and  requests  your 
cooperation  in  its  effort  to  make  the  annual  report  complete  in  this 
respect 

The  Commission  desires  suggestions  from  you  on  the  following 
loatters: 

First,  Is  the  number  of  persons  subject  to  Civil  Service  statutes  in 
in  the  city  of  ......  so  small  as  to  make  the  enforcement  of  the  law 

an  impediment  to  the  efficiency  of  the  municipal  service  rather  than 
a  means  of  promoting  it?  Please  state  to  the  Commission  the  number 
of  permanent  appointive  city  officers  in  your  city,  giving  the  nature 
of  the  service  performed. 

Second.  Has  the  law  been  brought  to  the  attention  of  the  citizens 

of and  if  so,  is  sentiment  in  favor  of  its  enforcement,  or 

against  its  enforcement  ? 

Third.  On  what  ground  does  this  sentiment  seem  to  be  based  ? 

Fourth.  In  your  judgment  would  the  enforcement  of  the  law  in  the 
city  of improve  its  municipal  service  ? 

The  Commission  will  be  gratified  by  an  early  reply  from  you  in 
these  matters  and  desire  such  further  suggestions  from  you  as  would 
enhance  the  efficiency  of  the  public  service  of  your  municipality. 
B    A  copy  of  the  last  annual  report  of  this  Commission  containing  the 
Civil  Service  statutes  and  rules  has  been  sent  to  you. 

Very  respectfully. 

CLARENCE  B.  ANGLE, 

Secretary. 

Albany,  N.  Y.,  October  8, 1888. 
To  the  President  of  the  Municipal  CivU  Service  Examining  Board : 

Deab  Sib. —  At  a  meeting  of  the  New  York  Civil  Service  Commission 
held  September  21,  1888,  the  following  resolution  was  adopted: 

Besolvedf  That  the  secretary  communicate  with  the  presidents  of 
Municipal  Civil  Service  examining  boards  and  request  a  report  showing 
the  operation  of  the  State  Civil  Service  laws  in  their  respective 
mnnicipalities,  together  with  such  suggestions  as.  they  may  deem 
proper  concerning  their  enforcement,  with  a  view  of  incorporating 
their  reply  in  the  next  annual  report. 

The  Commission  would  be  gratified  by  an  early  reply  from  you, 
and  desire  any  suggestions  which  would  enhance  the  efficiency  of  the 
public  service  in  your  municipality. 

Very  respectfully  yours. 

CLARENCE  B.  ANGLE, 

Secretary. 
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DECISIONS  CONSTRUING  CIVIL  SERVICE  STATUTES. 

NEW  YORK: 

PbOPLE  ex  BEL.  WbIOHT  V,  CoMHON  COUNOIL  OF  BUFFALO. 

People  ex  bel.  Chir  v,  Poillon. 

People  ex  bel.  Chin  Ain>  Tbavebs  u  Moobe. 

People  ex.  bel.  Btan  v.  The  Civil  Sebvioe  Supbbtibobt  and  Examinino 

BoABD  of  the  City  of  New  Yobk. 
Eilleen  v.  Angle^  Seobetabt^  etc.,  and  0THEB8  (Genebal  Tebm). 
EHiLEEN  V.  Angle,  Segbetabt,  Era,  and  othebs  (Coubt  of  Appeals). 
In  be  Gaffnet  v.  The  Mayob  of  Buffalo. 
In  be  Wobtbian  u  The  Common  Council  of  Buffalo. 
Shebman  S.  Eogebs  u  The  Common  Council  of  Buffalo. 
William  F.  Pecs  v.  The  City  of  Bochestbb. 
The  People  u  Wallace. 
The  People  ex  bel.  Tbavis  v,  Dubston. 

UNITED  STATES  : 

United  States  v.  Cubtis. 

United  States  ex  bel.  Jambs  W.  Hinckley  u  Dobman  B.  Eaton 

AND  othebs. 

United  States  v,  Pebkins. 
In  be  Mobbis  S.  Milleb. 

PENNSYLVANIA : 

The  Commonwealth  ex  bel.  Abrams  et  al.  u  Stokley. 

OPINIONS  : 

Attobney-Genbbal»  New  Yobx. 
Attobney-Genebai;,  United  States. 
Attobney-Genebal,  Massachusetts. 
Justices  Supreme  Judical  Coxtbt,  Massachusetts. 
Cases  Undecided. 
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NEWTORK  SUPREME  COUET  —  Eighth  District. 
People  ex  reL  Wright  v.  Common  Council  of  Buffalo. 

Mandamus  to  compel  official  action  upon  estimates — Gi\nl  Service  Act  — 
Municipal  corporations  —  Liability  for  services. 

The  provision  of  the  Civil  Service  act.  Laws  of  1884,  chapter  410, 
section  2,  amending  Laws  of  1883,  chapter  354,  so  as  to  make  manda- 
tory the  employment  of  suitable  persons  to  conduct  the  inquiries 
and  make  the  examinations  which  are  necessary  for  regulation  of 
the  Civil  Service  and  promotions  and  employments,  implies  that 
compensation  is  to  be  made  for  services  rendered  by  such  persona 
Persons  rendering  services  to  a  municipal  corporation  pursuant  to 
law  are  entitled  to  be  compensated  for  the  value  of  such  services, 
although  no  specific  provision  of  law  has  been  made  declaratory  of 
the  right  or  the  extent  of  the  compensation. 

Under  the  charter  of  the  city  of  Buffalo  it  is  proper  for  the  mayor  to 
estimate  such  expenses  and  communicate  his  estimate  to  the 
common  council,  and  they  Can  not  wholly  reject  it,  although  they 
may  alter  it. 

A  citizen  and  taxpayer  of  the  city  has  a  right,  by  virtue  of  his 
interest  in  the  order  and  maintenance  of  the  government,  and  the 
enforcement  of  law,  to  institute  proceedings  by  mandamus  to 
compel  the  performance  of  this  duty.  It  is  only  where  some 
personal  or  private  redress  is  sought  that  the  relator  must  be  shown 
to  be  interested  personally. 

Motion  for  mandamus. 

Alfred  P.  Wright  applied  to  the  Supreme  Court  at  the  Erie  Special 
Term  for  a  peremptory  writ  of  mandamils  to  be  delivered  to  the 
common  council  of  the  city  of  Buffalo,  commanding  that  body  to 
consider  and  pass  upon  the  estimate  made  by  the  mayor  fbr  salaries 
and  expenses  of  executing  the  Civil  Service  Law,  so  far  as  it  has  been 
made  applicable  to  the  city  of  Buffalo. 

The  allegations  of  the  relator's  affidavit  were  as  follows,  some  of 
them,  however,  being  on  information  and  belief  : 

That  he  is  a  resident  of  the  city  of  Buffalo,  and  a  citizen  of  the 
State  of  New  York,  and  a  freeholder  and  taxpayer  of  said  city,  and  as 
such  is  interested  in  the  due  enforcement  of  the  laws  regulating  the 
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Civil  Service  of  the  State  of  New  York  and  the  city  of  Buffalo,  and 
particularly  of  the  acts  of  the  Legislature  hereinafter  mentioned. 

1.  That  the  city  of  Buffalo  is  a  municipal  corporation  organized  and 
existing  under  and  in  pursuance  of  an  act  of  the  Legislature  of  the 
State  of  New  York,  entitled  "  An  act  to  revise  the  charter  of  the  city 
of  Buffalo/'  passed  April  28,  1870,  and  the  acts  amendatory  thereof 
and  supplementary  thereto  ;  that  at  all  the  times  hereafter  mentioned 
said  city  has  had  a  population  of  over  50,000  inhabitants,  and  that 
Jonathan  Scoville  is,  and  at  all  the  times  hereinafter  mentioned  has 
been,  the  mayor  of  the  said  city. 

2.  That  lender  and  in  pursuance  of  an  act  of  the  Legislature  of  the 
State  of  New  York,  entitled  ''An  act  to  regulate  and  improve  the 
Oivil  Service  of  the  State  of  New  York,"  passed  May  4, 1883,  known  as 
chapter  854  of  the  Laws  of  1883,  the  mayor  of  said  city  of  Buffalo 
was  authorized  to  prescribe  such  regulations  for  the  admission  of 
persons  into  the  Civil  Service  qf  said  city  as  might  best  promote 
the  efficiency  thereof  and  ascertain  the  fitness  of  candidates 
in  respect  to  character,  knowledge  and  ability  for  the  branch 
of  the  service  into  which  they  seek  to  enter;  and  for  this  pur- 
pose he  was  authorized  to  employ  suitable  persons  to  conduct  such 
inquiries,  and  to  prescribe  their  duties  and  establish  regulations 
for  the  conduct  of  the  service;  and  the  board  of  police,  being  the 
head  of  the  police  department  of  said  city  of  Buffalo,  was  given,  in 
respect  to  those  seeking  to  enter  or  serving  under  the  said  police 
department,  the  same  kind  and  measure  of  authority,  which  was  by 
said  act  conferred  upon  the  mayor  in  regard  to  certain  other  officers 
of  said  city  of  Buffalo,  which  authority  was  required  to  be  exercised 
after  consultation  with  the  mayor.  And  it  was  made  the  duty  of  those 
in  the  official  service  of  said  city  to  aid  and  facilitate  in  all  reasonable 
and  proper  ways  the  enforcement  of  all  regulations  and  the  holding 
of  all  examinations  which  might  be  required  under  the  authority 
conferred  by  this  section. 

3.  That  under  and  in  pursuance  of  the  authority  conferred  by  said 
statute,  the  mayor  of  the  city  of  Buffalo,  on  or  about  January  22, 
1884,  prescribed  and  caused  to  be  published  certain  regulations  for 
the  admission  of  persons  into  the  civil  service  of  the  city  of  Buffalo,  a 
copy  of  which  is  hereto  annexed  and  marked  Schedule  "A"  and 
made  a  part  of  this  affidavit 

4.  That  on  or  about  February  21,  1884,  the  board  of  police  of  said 
city  duly  prescribed  and  caused  to  be  published  certain  rules  and 
regulations  concerning  the  examination  of  applicants  for  appoint- 
ment upon  the  police  force  of  the  city  of  Buffalo,  a  copy  of  which  is 
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hereto  annexed  and  marked  Schedule  "B"  and  made  a  part  of  this 
affidavit. 

5.  That  under  and  in  pursuance  of  an  act  of  the  Legislature  of  the 
State  of  New  York,  entitled  ''An  act  to  amend  chapter  354  of  the 
Laws  of  1883,  entitled  'An  act  to  regulate  and  improve  the  Civil 
Service  of  the  State  of  New  York/  "  passed  May  29, 1884,  and  known 
as  chapter  410  of  the  Laws  of  1884,  it  became  and  was  the  duty  of 
the  mayor  of  the  city  of  Buffalo,  and  the  said  mayor  was  directed  and 
commanded  to  prescribe  such  regulations  for  the  admission  of  persons 
into  the  Civil  Service  of  said  city  as  might  best  promote  the  efficiency 
thereof,  and  ascertain  the  fitness  of  candidates  in  respect  to  character, 
knowledge  and  ability  for  the  branch  of  the  service  into  which  they 
seek  to  enter;  and  for  this  purpose  the  said  mayor  was  directed  and 
commanded  from  time  to  time  to  employ  suitable  persons  to  conduct 
such  inquiries,  to  make  examinations  and  to  prescribe  their  duties 
and  establish  regulations  for  the  conduct  of  persons  who  might 
receive  appointments  in  the  said  service.  It  was  further  made  the 
duty  of  said  mayor,  within  two  months  after  the  passage  of  said  act,  to 
cause  to  be  arranged  in  classes  the  several  clerks  and  persons  employed, 
or  being  in  the  public  service  of  the  city,  and  to  include  in  one  or 
more  of  said  classes  all  subordinate  clerks  and  officials  in  said  public 
service,  to  whom  his  power  under  said  act  extends.  It  was  further 
provided,  that  after  the  termination  of  three  months  from  the  passage 
of  said  act,  no  officer  or  clerk  should  be  appointed,  and  no  person 
should  be  admitted  to  or  promoted  in,  either  of  the  said  classes  now 
existing,  or  that  might  thereafter  be  arranged  under  said  statute,  and 
the  rules  provided  for  thereby,  until  he  had  passed  an  examination, 
or  was  shown  to  be  exempt  from  such  examination  and  such  regula- 
tions. It  was  further  made  the  duty  of  all  those  in  the  official  ser- 
vice of  said  city  to  conform  to,  and  comply  with,  any  regulations  made 
pursuant  to  said  act,  and  to  aid  and  facilitate  in  all  reasonable  and 
proper  ways  the  enforcement  of  all  regulations  and  holding  of  all 
examinations  which  might  be  required  under  the  authority  conferred 
by  said  act. 

It  was  further  prescribed  in  and  by  said  act  that  where,  before  the 
passage  thereof,  the  mayor  of  any  city  had  prescribed  regulations 
pursuant  to  the  provisions  of  said  chapter  of  the  Laws  of  1883,  such 
regulations  should  be  deemed  to  be  established  and  prescribed,  and 
to  be  operative  as  if  established,  prescribed  and  approved  under  the 
provisions  of  said  chapter  410  of  the  Laws  of  1884,  and  that  the  exam- 
iners who  before  the  passage  of  said  last  mentioned  act,  had  been 
appointed  or  designated  under  the  provisions  of  said  chapter  354  of 
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the  Laws  of  1883,  should  be  deemed  to  be  appointed   under  the 
proYisions  of  said  chapter  410  of  the  Laws  of  1884. 

6.  That  under  and  in  pursuance  of  the  seyeral  statutes  hereinbe- 
fore set  forth,  the  mayor  of  the  city  of  Buffalo,  on  or  about  the  26ih 
of  January,  1885,  duly  prescribed  and  caused  to  be  published,  certain 
amendments  to  the  regulations  for  the  admission  of  persons  into  the 
Civil  Service  of  the  city  of  Buffalo,  which  were  prescribed  by  him 
January  22, 1884,  a  copy  of  which  amendment  is  hereunto  annexed 
and  marked  Schedule  **  0  "  and  made  a  part  of  this  affidavit 

7.  That  on  or  about  the  26th  day  of  January,  1885,  the  mayor 
of  the  city  of  Buffalo,  in  pursuance  of  the  statutes  hereinbefore 
set  forth,  duly  prescribed  and  caused  to  be  published  certain  rules 
and  regulations  governing  the  examination  of  applicants  to  appoint- 
ment to  service  in  the  fire  department  of  the  city  of  Buffalo,  a  copy 
of  which  rules  and  regulations  is  hereto  annexed  and  marked  Sched- 
ule '^  D  "  and  made  a  part  of  this  affidavit. 

8.  That  thereafter  all  of  the  said  rules  and  regulations,  herein- 
before referred  to,  were  duly  submitted  to  the  New  York  Civil  Service 
Commission,  as  required  by  law,  and  were  duly  approved  by  said  New 
York  Civil  Service  Commission  under  the  seal  of  said  Commission,  and 
that  on  and  prior  to  the  1st  day  of  March,  1885,  and  at  all  times  subse- 
quent thereto,  all  of  said  rules  and  regulations  hereinbefore  set  forth 
were  in  existence  and  in  force  and  were  binding  upon  all  persons  in 
the  official  service  of  the  city  of  Buffalo. 

9.  That  prior  to  the  said  1st  day  of  March,  1885,  the  mayor  of 
the  city  of  Buffalo,  under  and  in  pursuance  of  said  statutes,  and  of 
the  rules  and  regulations  hereinbefore  set  forth,  did  appoint  suitable 
and  proper  persons  to  conduct  inquiries  and  make  examinations  into 
the  fitness  of  candidates  in  respect  to  character,  knowledge  and 
ability  for  the  Civil  Service  of  the  city  of  Buffalo;  and  did  prescribe 
their  duties;  that  such  persons  had  proceeded  to  hold  and  had  held 
examinations  of  candidates  for  offices,  and  the  said  laws  and  regula- 
tions were  in  full  force  and  operation  in  said  city  of  Buffalo,  and  that 
said  persons  so  appointed  are  still  examiners  acting  under  and  in 
pursuance  of  said  statutes,  and  the  said  rules  and  regulations. 

10.  That  under  and  in  pursuance  of  the  charter  of  the  city  of  Buffalo, 
it  was  the  duty  of  the  mayor  of  said  city,  before  the  Ist  day  of  March, 
1885,  to  deliver  to  the  comptroller  a  full  and  detailed  estimate  of  the 
expenses  and  the  amount  of  money  required  in  his  department  for  the 
ensuing  fiscal  year;  and  that  on  or  before  the  first  day  of  April,  in 
said  year,  it  was  the  duty  of  the  comptroller  of  said  city  of  Buffalo 
to  present  to  the  common  council  of  said  city  an  estimate  of  the 
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amount  necessary  to  be  raised  by  general  tax  to  carry  on  the  city  gov- 
ernment and  to  meet  all  the  expenses  and  liabilities  of  the  city  for  the 
fiscal  year,  specifying  in  detail  and  under  separate  and  appropriate 
heads,  the  amount  estimated  fgr  each  department  or  each  office  or 
other  purpose. 

#  That  it  was  further  provided  in  and  by  said  charter,  that  after  the 
expiration  of  one  week  from  the  presentatiou  of  such  estimate,  the 
common  council  shall  proceed  to  consider  the  same,  and  by  a  vote  of 
two-thirds  of  all  the  members  may  alter  or  amend  the  same,  and  shall, 
on  or  before  the  first  day  of  May,  finally  pass  upon  it;  that  the  esti- 
mate as  made  by  the  comptroller,  or  as  altered  or  amended  by  the 
common  council,  may  be  adopted  by  a  majority  vote,  and,  if  altered  or 
amended,  shall,  upon  its  adoption,  be  entered  at  large  upon  the  journal, 
and  that  the  sum  total  of  the  adopted  estimate  shall  be  raised  by  a 
general  tax. 

It  is  further  provided  in  and  by  said  charter  that  the  expenditures 
for  each  department,  office  or  other  purpose  during  the  fiscal  year 
shall  be  kept  within  the  estimate  made  for  it;  that,  for  this  purpose, 
each  department,  office  or  other  purpose  shall  be  credited  with  the 
amount  included  in  the  estimate  for  it,  and  shall  be  debited  for  the 
salaries  and  the  certain  and  fixed  sums  to  be  paid  out  of  it,  and  the 
other  expenditures  shall  not  exceed  the  balance  remaining  of  the 
estimate;  that  contracts  made  in  any  form  or  manner  for  an  amount 
exceeding  such  balance  shall  not  be  binding  on  the  city  beyond  such 
balance;  that,  when  liabilities  to  the  amount  of  such  balance  shall 
have  been  credited,  all  contracts  made  in  any  form  or  money  for  fur- 
ther expenditures  or  liabilities  shall  not  be  binding  on  the  city  of 
Buffalo. 

11.  That  under  and  in  pursuance  of  the  provisions  of  said  charter, 
Jonathan  Scoville,  the  mayor  of  the  city  of  Buffalo,  prior  to  the  1st 
day  of  March,  1885,  did  deliver  to  the  comptroller  a  full  detailed 
estimate  of  the  expenses  and  the  amount  of  money  required  in  this 
department  for  the  ensuing  fiscal  year,  which  estimate  was  as  follows: 
(A  copy  of  the  estimates  was  then  set  forth). 

And  that  on  March  30, 1885,  the  comptroller  of  the  city  of  Buffalo 
duly  presented  to  the  common  council  of  said  city  his  estimate  of  the 
amount  necessary  to  be  raised  by  general  tax  to  carry  on  the  city 
government  and  to  meet  all  expenses  and  liabilities  of  the  city  for  the 
ensuing  fiscal  year,  specifying  in  detail  the  amount  estimated  for  each 
department  or  offiqe  or  other  purpose,  and  that  in  the  said  estimate  the 
comptroller  included  the  estimates  submitted  to  him  by  the  mayor  as 
hereinbefore  stated  in  the  form  hereinafter  set  forth,  and  that  in  his 
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communication  to  the  said  common  council  accompanying  the  seyeral 
estimates,  the  said  comptroller  also  inserted  the  following: 

"  The  attention  of  your  honorable  body  is  directed  to  the  following 

items: 

"In  the  Mayor's  Department, 

''For  salaries  and  expenses  of  executing  the  Civil  Senrice'Lawi 
$1,250." 

Deponent  further  alleges,  that  the  said  item  was  inserted  by  the 
mayor  in  his  estimates  of  his  department  and  was  so  submitted  to  the 
comptroller,  solely  for  the  purpose  of  conyenience,  and  because  no 
express  provision  was  made  by  law,  as  to  the  manner  in  which  an  esti- 
mate of  the  expense  of  executing  the  Civil  Service  Law,  shoidd  be 
presented  to  the  common  council;  but  that  the  said  expense  is  not 
merely  one  of  the  incidental  expenses  of  the  mayor's  department, 
but  is  a  necessary  expense  of  the  whole  city's  government  of  the  city 
of  Buffalo,,  without  which  examinations  for  office  under  the  statutes 
and  rules  and  regulations  hereinbefore  set  forth  can  not  be  held,  and 
appointments  to  office  can  not  be  made,  and  the  government  of  the 
city  of  Buffalo  can  not  actually  be  carried  on;  that  of  the  other  items 
included  by  the  mayor  and  the  comptroller  in  the  estimate  for  the 
mayor's  department,  the  items  for  the  salary  of  mayor,  or  mayor's 
clerk,  for  the  rent  of  the  telephone,  and  for  services  of  Merritt 
Brooks,  amounting  in  all  to  $7,276,  represent  obligations  fixed 
by  the  charter  of  the  city  of  Buffalo,  and  on  contracts  actually 
made  in  pursuance  of  law,  and  which  are  binding  on  the  city  of 
Buffalo,  and  which  must  necessarily  be  paid  by  the  city  of  Buffalo, 
and  which  can  not  be  legally  or  properly  paid  out  of  any  other  funds 
than  those  appropriated  for  the  mayor's  department ;  and  that  the 
other  items  included  by  the  mayor  and  the  comptroller  on  their  esti- 
mates for  the  mayor's  department,  being  for  printing  and  advertising, 
for  stationery,  postage  stamps,  cards  and  contingencies,  and  for  copies 
of  revised  reported  city  charter,  amounting  in  all  to  $780.50,  repre- 
sent necessary  expenses  of  the  mayor's  department  without  which  the 
business  of  said  department  can  not  practically  be  carried  on,  and 
which  can  not  be  met  or  paid  for  out  of  any  other  funds  than  those 
appropriated  for  the  mayor's  department 

Here  followed  a  statement  of  the  proceedings  of  the  aldermen, 
showing  that  they  had,  in  committee  of  the  whole,  refused  to  allow 
anything  of  this  item,  with  facts  in  detail  to  show  reason  to  believe 
that  the  aldermen  would,  as  threatened,  make  no  provision  on  the  sub- 
ject ;  that  if  the  item  was  struck  out  and  no  provision  made,  it  would 
be  impossible  for  the  mayor  to  execute  the  law,  although  he  was 
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willing  to  do  so;  and  that  the  person  who  had  preyiouslj  acted  as 
clerk  and  secretary  to  the  board  of  examiners  without  compensation 
had  declined  to  do  so  further  ;  with  other  details  as  to  the  necessity 
of  suitable  provision  being  made  for  the  expense  of  carrying  out  the 
law,  and  as  to  there  being  no  other  remedy. 

An*  affidavit  of  the  mayor  was  annexed ;  also  an  affidavit  that  one  of 
the  relator's  counsel  had  asked  the  attorney  of  the  city  of  Buffalo  to 
take  proceedings  by  mandamus  and  that  he  had  declined,  regarding  it 
his  duty  to  appear  for  the  common  council  should  any  mandamus 
issue. 

The  answering  affidavit  by  one  of  the  aldermen  alleged  that  the 
common  council  had  not  yet  fully  considered  nor  finally  passed  upon 
the  estimate,  nor  had  it  refused  to  include  or  insert  in  said  estimate 
the  specified  sum  ;  that  such  sum  was  not  necessary;  that  the  Civil 
Service  officers  of  Buffalo  served  without,  and  were  not  entitled  t5 
any  compensation,  and  that,  as  deponent  was  informed  and  believes, 
the  city  would  not  incur  any  expense  in  executing  the  statute. 

Andey  Wilcox,  E,  C,  Sprague  and  Sherman  S.  Eogef^s,  for  applicant 

Herman  Hennig,  city  attorney,  for  the  common  council. 

DAiuBiiS,  J. —  The  mayor  of  the  city,  in  submitting  to  the  common 
council  the  estimates  for  his  department,  included  the  sum  of  $1,250 
for  salaries  and  expenses  of  executing  the  Civil  Service  Law.  This 
item  was  considered  by  the  common  council  at  its  regular  meeting, 
held  on  the  6th  day  of  April,  1885,  when  by  its  action,  as  a  commit- 
tee of  the  whole,  it  was  stricken  out  of  the  estimate.  And  it  has  been 
stated  in  one  of  the  affidavits  on  which  the  application  has  been  made, 
that  the  common  council  in  its  action  was  controlled  by  the  determi- 
nation to  make  no  provision  for  salaries  and  expenses  of  executing 
the  Civil  Service  lawd,  and  designed  thereby  to  nullify  and  prevent 
their  execution.  This  has  not  been  denied,  and  the  action  taken  by 
that  body,  or  its  members,  tends  to  either  sustain  this  conclusion,  or 
that  the  common  council  are  acting  under  a  misapprehension  concern- 
ing their  duties  and  obligations  under  the  law.  And  it  is  to  correct 
their  action  in  this  respect  that  the  writ  of  mandamus  had  been 
applied  for,  directing  the  common  council  to  make  and  sustain  the 
estimate  so  far  as  it  was  made  by  the  mayor,  or  may  be  required  for 
the  execution  of  the  provisions  of  the  law  relating  to  the  city  of 
Buffalo. 

The  application  has  been  resisted  on  the  ground  that  the  action 
which  was  taken  was  not  that  of  the  common  council  but  of  itB  com- 
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mittee;  but  an  answer  to  the  objection  is  presented  by  the  circnm- 
stance  that  the  committee  of  the  whole,  bj  which  the  action  was 
taken,  was  made  up  of  the  members  of  the  common  council,  and  in 
their  action  they  officiated  as  the  common  coi^icil  of  the  city.  Their 
powers  and  duties  in  this  respect  have  been  prescribed  by  section  6, 
title  5  of  the  charter  of  the  city  of  Buffalo,  and  that  requires*  when 
.  the  estimates  shall  be  made  and  submitted  that  the  common  council 
shall  proceed  to  consider  the  same,  and  whether  it  does  so  nominally 
as  a  committee  or  as  the  common  council  itself,  the  exercise  of  the 
authority  will  be  precisely  the  same.  The  power  has  been  conferred 
alone  upon  the  common  council,  and  whether  its  members  act  under 
that  name  or  under  the  name  of  a  committee  of  the  whole  can  make 
no  substantial  difference  in  the  exercise  of  this  authority.  It  will 
still  be  under  this  section  the  action  of  the  common  council,  although 
it  may  not  be  so  final  in  its  character  as  to  render  further  considera- 
tion needless.  That  further  consideration  by  the  members  of  the 
common  council,  as  such,  or  acting  as  a  committee  of  the  whole,  would 
change  the  result,  is  extremely  improbable,  inasmuch  as  the  estimate 
was  stricken  out  by  the  decisive  vote  of  thirteen  to  one.  The  proba- 
bilities, on  the  contrary,  are  so  decided,  arising  out  of  the  action 
which  has  been  taken,  as  probably  to  support  the  conclusion  asserted 
in  the  affidavit^  that  it  is  the  design  of  the  common  council  to  reject 
the  estimated  item,  and  in  that  manner  prevent  the  law  from  being 
carried  into  effect  And  these  facts  are  sufficient  to  entitle  the  appli- 
cation to  be  sustained  if  a  legal  right  to  the  writ  has  been  made  out, 
and  the  applicant  is  authorized  by  law  to  maintain  the  proceeding. 

It  is  true,  as  it  has  been  argued  on  behalf  of  the  common  council, 
that  the  writ  is  not  to  be  issued  in  a  doubtful  case,  or  where  any  other 
remedy  for  adequate  redress  shall  be  found  to  exist  But  no  other 
remedy  has  been  prescribed  or  provided  by  law  for  the  redress  of 
the  wrong  complained  of  as  the  foundation  of  this  action.  And  if 
the  right  is  to  be  clearly  derived  from  the  law,  then  neither  of  these 
objections  stand  upon  any  legal  foundation. 

The  right  to  the  allowance  of  the  estimate,  or  of  some  other  proper 
and  adequate  amount,  depends  upon  the  construction  which  shall  be 
given  to  chapter  354  of  the  Laws  of  1883,  as  it  has  been  amended  by 
chapter  410  of  the  Laws  of  1884.  By  these  acts  very  definite  and 
broad  provisions  were  first  made  to  regulate  the  Civil  Service  of  the 
State,  and  to  provide  for  promotions  and  appointments  to  certain 
public  offices  of  the  State.  This,  so  far  as  the  laws  were  rendered 
applicable,  was  to  be  done  by  open  and  competitive  examinations, 
testing  the  fitness  of  the  applicants  for  appointment  in  the  public 
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seryice.  It  was  not  in  the  first  instance  rendered  oblii^atory  upon  the 
city,  but  the  mayor  was  Tested  with  the  authority  to  |Wvide  rules 
and  regulations  for  carrying  its  provisions  into  effect  in  the  official 
Oiril  Seirice  of  the  city  so  far  as  the  offices  designated  and  mentioned 
in  it  were  referred  to.  The  mayor  of  the  city,  it  has  been  made  to 
appear,  did  provide  such  rules  and  regulations,  and  persons  were 
employed  and  selected  to  make  the  investigations  and  examinations 
authorized  by  the  law,  and  they  have  to  the  present  time  been 
conducted  without  subjecting  the  city  to  expense.  But  by  section  2 
of  chapter  410  of  the  Laws  of  1884  the  mayor  of  the  city  was  no 
longer  left  at  liberty  to  exercise  his  volition  upon  this  subject,  but 
the  duty  was  made  mandatory,  and  he  was  not  only  authorized  but 
thereby  directed  to  prescribe  such  regulations  as  had  previously 
been  indicated  in  the  law  of  1883,  or  to  continue  and  carry  those  into 
effect  which  had  been  previously  adopted.  And  to  carry  out 
the  design  and  intention  of  the  law  it  was  provided  that  the  mayor 
''shall  from  time  to  time  employ  suitable  persons  to  conduct 
such  inquiries  and  make  examinations,  and  shall  prescribe  their 
duties  and  establish  regulations  for  the  conduct  of  persons 
who  may  receive  appointments  in  the  said  service."  (Laws 
1884,  chap.  410,  sec.  2.)  And  to  render  the  observance  of  this  duty 
still  more  imperative,  if  that  could  be  done  after  the  employment  of 
this  positively  mandatory  language,  it  was  further  declared  in  the 
same  section,  that  "  after  the  termination  of  three  months  from  the 
passage  of  this  act  (which  took  place  on  May  29,  1884)  no  officer  or 
clerk  shall  be  appointed  and  no  person  shall  be  admitted  to  or  be  pro- 
moted in  either  of  the  said  classes  now  existing  or  that  may  be 
arranged  hereunder  pursuant  to  said  rules,  until  he  has  passed  an 
examination  or  is  shown  to  be  exempted  from  such  examination  in  con- 
formity with  such  regulations."  These  directions  are  so  clear  and 
positive  as  to  leave  the  mayor  no  discretion  upon  the  subject,  but  he 
must  from  time  to  time  employ  suitable  persons  to  conduct  the  exam- 
inations and  make  the  inquiries  required.  But  neither  this  act  nor 
the  one  preceding  it  contains  any  express  provision  for  compensating 
the  persons  to  be  so  employed  by  the  mayor,  and  for  that  reason  it  has 
been  urged  that  their  services  were  intended  to  be  obtained  gratu- 
itously. But  the  act  has  not  sodeclared  or  provided;  and  by  requiring 
the  mayor  to  employ  suitable  persons  to  perform  these  services,  it  is 
to  be  implied  from  that  language  that  it  was  intended  that  they  should 
be  reasonably  remunerated  for  such  services.  For  in  no  other  manner 
can  persons  be  ordinarily  induced  to  render  services  of  the  descrip- 
tion of  those  prescribed  by  the  law.  What  the  mayor  has  been  required 
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to  do  is  to  employ  suitable  persons,  and  the  power  to  employ  others 
to  render  t^vices  on  behalf  of  the  municipality  includes  the  obligiv- 
tion  to  provide  for  their  compensation.  The  employment  can  usually 
be  expected  to  be  secured  in  no  other  way;  and  when  a  person  or 
persons  are  employed,  it  is  a  reasonable,  as  well  as  a  natural  implica- 
tion, that  the  services  rendered  in  the  course  of  the  employment  shall 
be  reasonably  or  correspondingly  regarded.  This  is  the  effect  of 
employing  others  to  render  services  in  the  ordinary  relations  of  busi- 
ness; and  as  the  city  has  not  been  exonerated  from  that  effect,  it  may 
be  assumed  that  it  was  designed  that  it  should  observe  and  fulfill 
the  ordinary  obligation  arising  out  of  the  act  of  employment.  In  no 
other  way  can  the  services  of  others  be  ordinarily  secured.  It  is  true 
that  they  have  been  otherwise  secured  ttp  to  the  present  time  under 
the  authority  contained  in  the  preceding  law.  But  there  is  no  expec- 
tation that  gratuitous  services  will  be  further  rendered  for  this  city 
under  this  statute  by  persons  whom  the  mayor  shall  consider  it  his 
duty  to  employ.  It  has  been  intimated  that  persons  may  be  found 
who  would  be  willing  to  render  the  same  service  without  compensa- 
tion, but  they  may  not  be  persons  whom  the  mayor,  in  the  exercise  of 
this  authority,  would  be  willing  to  select  or  appoint  That  certainly 
is  his  judgment,  for  he  made  this  estimated  amount  upon  the  apparent 
understanding  that  it  .would  become  necessary  to  enable  bim  to 
carry  into  effect  these  provisions  of  the  statute.  And  where  an 
appropriation  of  money  is  essential  for  that  purpose,  although 
not  so  declared  in  the  law  itself,  the  obligation  to  make  it  is 
to  be  derived  by  implication  from  it.  The  rule  upon  this  sub- 
ject is  that  "whenever  a  power  is  given  by  statute  everything 
necessary  to  make  it  effectual  or  requisite  to  attain  the  end  is 
implied,"  and  "  where  the  law  requires  a  thing  to  be  done,  it  authorizes 
the  performance  of  whatever  may  be  necessary  for  executing  its 
commands."  (Sedgw.  on  Statutory,  etc..  Law,  92;  1  Kent  [7th  ed.], 
513  m.,  p.  464;  Stief  v.  Hart,  1  N.  Y.,  20,  30).  And  the  case  of  Baker  v. 
City  of  Utica  (19  N.  Y.,  326)  requires  no  different  construction  to  be 
placed  upon  the  statute.  It  is,  on  the  contrary,  an  authority  in  favor 
of  the  right  of  persons  rendering  services  to  a  municipal  corporation 
to  be  compensated  for  the  value  of  such  services  where  no  specific 
provision  of  law  has  been  made  declaratory  of  the  right  or  extent  of 
compensation.  In  that  class  of  cases  the  compensation  is  to  be  a 
reasonable  remuneration  for  the  services  rendered,  and  it  would  be 
the  duty  of  the  mayor  vdthin  these  statutes  to  confine  the  compensa- 
tion to  such  limits.  What  the  law  intended  was  that  the  mayor 
should  be  obliged  to  employ  the  persons  whose  servicei^  should  be 
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requisite  to  carry  out  its  proyisions  and  to  exercise  all  the  authority 
which  should  become  necessary  to  attain  that  end.  And  as  the  per- 
sons employed  would  be  entitled  to  be  reasonably  compensated  for 
the  services  rendered  Jby  them,  the  obligation  to  provide  for  the  pay- 
ment of  that  compensation  has  been  included  in  the  law. 

By  omitting  to  provide  the  manner  in  which  the  money  should  be 
obtained  to  make  this  compensation,  the  end  and  purpose  of  the 
law  are  not  to  be  defeated^  For,  as  the  services  are  to  be  ren- 
dered in  the  employment  of  the  mayor  and  on  behalf  of  the  city, 
the  funds  required  to  remunerate  the  employment  are  necessarily 
a  charge  upon  the  city  as  all  other  expenses  of  the  municipal  govern- 
ment have  been  made  by  the  charter.  Whatever  may  be  required  to 
meet  these  obligations  has  been  directed  by  title  5  of  the  charter  to 
be  estimated  by  the  heads  of  the  departments.  This  includes  all  expendi- 
tures considered  to  be  necessary  for  the  ensuing  fiscal  year,  in  the 
administration  of  the  affairs  of  the  city  government.  This  is  such  an 
expenditure,  and  under  this  portion  of  the  charter  it  was  a  proper 
sabject  to  be  estimated  —  and  estimated  by  the  mayor,  inasmuch  as  he 
is  the  person  who  was  to  exercise  this  authority  and  employ  the  per- 
sons required  to  r,ender  these  legal  services.  Pursuant  to  this  obli- 
gation the  mayor  made  the  estimate  for  what  he  considered  would  be 
the  necessary  expenses  of  carrying  these  provisions  of  the  laws  of  the 
State  into  execution,  and  communicated  and  presented  the  estimate  to 
the  common  council  This  body  has  been  authorized  by  section  6  of 
title  5  of  the  charter,  by  a  vote  of  two- thirds  of  all  the  members 
elected,  to  alter  or  amend  the  estimate.  But  where  it  has  been  made 
pursuant  to  the  direction  of  a  positive  statute,  as  it  has  been  in  this 
instance,  the  common  council  has  not  been  invested  with  the  power  of 
wholly  rejecting  the  estimate.  It  may,  under  the  authority  to  alter  or 
amend  the  estimate,  extend,  modify  or  limit  it,  as  that  may  appear  to 
be  justified  by  the  facts  ;  but  the  common  council  has  no  authority 
arbitrarily  to  reject  the  estimate.  Its  legal,  as  well  as  its  absolute 
duty  is,  on  the  contrary,  to  consider  it  in  good  faith,  with  sound 
judgment  and  discretion,  and  if  any  misapprehension  has  intervened 
in  its  amount,  to  correct  it  and  apportion  it  to  the  probable  necessi- 
ties of  the  service  for  which  it  may  be  designed.  This,  according  to 
the  papers  which  have  been  produced  upon  the  application,  has  not 
been  done.  The  estimate  was  not  considered,  but  it  was  arbitrarily 
rejected,  for  the  purpose,  as  it  has  been  stated,  of  defeating  the  execu- 
tion of  the  law.  That,  neither  the  members  of  the  common  council 
nor  any  other  official  of  the  State  or  city  has  the  right'or  power  to  do. 
The  goverAment,  whether  general  or  local,  is  one  of  laws,  and  when  a 
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law  has  been  constitutionally  enacted,  it  is  the  imperatiye  duty  of  all 
public  officers,  and  was  expressly  made  so  by  the  act  itself,  to  carry 
its  provisions  into  effect  Every  public  officer  is  required,  before  he 
can  enter  upon  the  discharge  of  his  duties,  to  take  his  official  oath 
that  he  will  discharge  the  duties  of  his  office  according  to  the  best  of 
his  ability;  and  no  official  duty  is  more  imperative  or  important  than 
those  which  the  positive  laws  of  the  State  have  declared  shall  be 
observed  and  performed.  Beyond  this,  the  law  has  further  reinforced 
this  obligation  by  a  very  general  provision,  declaring  that  "  a  public 
officer  or  person  holding  a  public  trust  or  employment,  upon  whom  any 
duty  is  enjoined  by  law,  who  willfully  neglects  to  perform  the  duty,  is 
guUty  of  a  misdemeanor  "  (Penal  Code,  sec.  117^.  No  public  officer  has 
been  invested  with  the  discretion  to  omit  to  carry  into  effect  a  law  of  the 
State,  for  the  reason  that  he  may  not  approve  of  its  object  or  policy, 
or  for  any  other  reason.  He  is  allowed  to  exercise  no  such  choice  or 
authority,  but  the  obligation  is  general  and  imperative  to  carry  the 
laws  of  the  State  into  execution  according  to  their  fair  import  to  be 
derived  from  the  language  employed  in  their  enactment. 

By  rejectii»g  the  estimate  in  this  manner  communicated  to  the 
common  council,  the  authority  of  the  mayor  to  execute  this  mandatory 
provision  of  the  act  of  1884  may  be  practically  nullified.  For  no 
balance,  it  has  been  shown,  will  remain  of  the  estimates  submitted  for 
the  expenditure  of  his  own  department  in  other  respects  which  could 
be  appropriated  to  the  payment  of  persons  employed  by  the  mayor 
under  the  authority  of  the  law  of  1884  And  where  that  is  the  fact» 
and  no  appropriation  exists  out  of  which  payment  can  be  made,  by 
section  9  of  title  5  of  the  charter,  contracts  have  been  prohibited 
from  being  made,  and  no  liability  for  payment  can  be  created  when 
they  may  be  made.  •  And  no  warrant  for  the  expenditure  to  be  incurred 
in  the  performance  of  any  such  contract,  if  it  should  be  made,  is 
allowed  to  be  paid  by  the  treasurer  of  the  city.  By  striking  out  this 
item  from  the  estimate  of  the  mayor,  therefore,  he  vnill  be  deprived  of 
the  ability  to  perform  the  duty  which  the  act  has  declared  shall  be 
performed  by  him,  and  in  that  manner  this  provision  of  the  law  will 
be  wholly  defeated  and  rendered  nugatory.  And  that  the  members 
of  the  common  council  of  the  city  can  not,  in  the  exercise  of  any  legal 
authority  with  which  they  have  been  invested,  accomplish.  The  author- 
ity which  has  been  been  given  them  has  been  designed  to  promote  and 
secure  the  execution  of  the  laws,  and  not  their  nullification  by  their 
failure  or  refusal  to  act 

The  case  is  not  within  section  4  of  title  3  of  the  charter  of  the  city, 
for  the  reason  that  the  persons  to  be  selected  and  employed  by  the 
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mayor  will  not  be  persons  elected  or  appointed  under  the  charter  of 
the  city,  but  the  power  to  appoint  them  is  wholly  derived  from  the 
acts  of  1883  and  1884  which  have  already  been  mentioned. 

That  the  writ  of  mandamus  is  the  appropriate  remedy  by  which  the 
eommon  council  may  be  required  to  exercise  the  authority  conferred 
upon  it  by  law  for  the  benefit  of  the  public,  can  not  admit  of  any  seri- 
ous question.  It  was  employed  to  secure  the  obseryance  of  a  duty 
enjoined  upon  the  common  council  of  the  city  of  New  York  in  People 
t7.  Common  Council,  etc.  (45  Barb.,  473),  which  was  afterwards  affirmed 
by  the  Court  of  Appeals  (3  Keyes,  81).  And  as  the  case  presented  by 
the  facts,  supported  by  the  affidavits,  has  been  made  out,  the  right  dis- 
closed by  it  may  be  enforced  and  maintained  through  the  instrumen- 
tality of  this  writ  under  this  authority. 

The  remaining  objection  to  be  considered  is  that  involving  the 
power  or  right  of  the  present  applicant  to  apply  for  the  issuing  of  the 
writ  He  is  shown  to  be  a  citizen  and  taxpayer  of  the  city,  interested 
therefore  in  the  orderly  maintenance  of  its  government.  That  result 
can  only  be  secured,  so  far  as  these  legislative  acts  extend,  by  observ- 
ing and  conforming  to  their  provisions.  If  they  are  not  complied 
with,  then,  so  far  as  public  offices  are  to  be  filled  to  which  they 
relate,  they  can  not  be  supplied,  and  the  government  of  the  city 
to  that  extent  will  be  subverted.  And  every  citizen  has  such 
an  interest  in  its  affairs  as  to  be  entitled  by  a  proper  application 
to  the  court  to  avert  the  occurrence  of  these  consequences.  It  is  only 
when  the  application  for  the  writ  is  made  to  secure  some  personal  or 
private  redress  that  the  applicant  must  be  shown  to  be  interested  in 
obtaining  it,  before  the  writ  can  be  directed  to  issue.  Where  the  act 
omitted  to  be  performed  affects  the  public  interests  generally,  and  all 
citizens  are  equally  concerned  in  securing  its  performance,  and  that 
has  been  enjoined  by  a  law  of  the  State,  a  different  rule  prevails. 
There  it  is  sufficient  to  support  the  application  that  the  applicant  is  a 
citizen,  and  entitled  to  insist  upon  the  execution  of  the  laws  of  the 
State.  These  laws  are  made  for  the  promotion  of  public  order  and 
individual  security,  and,  accordingly,  every  citizen  has  a  sufficient 
interest  in  their  execution  to  entitle  him  to  prosecute  an  application 
of  this  description.  Laws  are  enacted  for  the  well  being,  good  order 
and  security  of  the  community,  and  of  its  constituent  members. 
Public  officers  are  provided  for,  elected  and  appointed  to  execute 
iheir  provisions,  and  where  'they  designedly  fail,  or  intentionally  omit 
to  do  that,  every  citizen  has  the  inherent  right  to  apply  to  this  court, 
and  insist  upon  it  that  the  writ  of  mandamus  shall  issue  in  such  a 
form  as  to  to  secure  the  observance  of  that  duty.      The  authorities  in 
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this  and  several  other  States,  and  those  also  of  the  Court  of 
King's  Bench  in  England,  have  gone  very  far  ia  supporting 
this  proposition.  In  fact,  the  utmost  limit  of  judicial  inter- 
ference has  been  reached,  for  the  purpose  of  sustaining  the 
right  of  private  persons  to  insist  upon  the  performance  of  public 
duties  by  public  officers.  An  extreme  case  was  that  of  the  King  u. 
Brown,  a  note  of  which  will  be  found  in  8  T.  R.,  574,  under  the  title 
of  Bex  V.  Smith,  where  an  application  of  this  nature  was  sustained 
against  the  common  councilmen  of  York,  because  thej  had  failed  to 
observe  the  requirement  of  an  act  of  parliament,  declaring  that  cor- 
porate officers  generally,  as  a  qualification  for  holding  their  offices, 
should  receive  the  sacrament  within  six  months.  The  interest  of  the 
applicant  in  the  observance  of  this  duty  was  extremely  insignificant* 
and  yet  the  application  was  sustained,  because  it  was  made  to  enforce 
the  observance  of  an  act  of  parliament  which  interested  all  the  cor- 
porations in  the  kingdom.' *  This  authority,  as  well  as  others  main- 
taining the  same  general  conclusion,  were  fully  approved  in  the  case 
of  People  V.  Collins  (19  Wend.,  56),  and  in  the  case  of  People  v.  Halsey 
(37  N.  Y.,  344),  it  was  also  held  to  be  a  matter  of  but  slight  importance 
whom  the  applicant  or  relator  should  be,  so  long  as  he  does  not 
officiously  intermeddle  in  a  matter  with  which  he  has  no  concern. 
The  rule,  it  was  said,  "that  a  relator  in  a  writ  of  mandamus  must  show 
an  individual  right  to  the  thing  asked,  must  be  taken  to  apply  to  cases 
where  an  individual  interest  is  alone  involved,  and  not  to  cases  where 
the  interest  is  common  to  the  whole  community."  (Id.,  348;  High  on 
Extraordinary  Remedies,  section  431,  and  cases  cited  in  note.)  The 
rule  is  different  in  some  of  the  States,  but  here  it  has  become  fixed 
and  established,  allowing  every  citizeu  the  right  to  compel  public 
officers,  whose  duty  it  had  been  made  to  do  so,  to  execute  the  laws  of 
the  State,  enacted  for  the  benefit  of  the  community,  and  where  the 
government  is  solely  one  of  laws  —  as  that  of  the  State  and  the  city 
most  clearly  are  —  the  rule  is  one  of  a  salutary  and  beneficial  character. 
Neither  of  the  objections  which  have  been  taken  to  the  application 
are  capable  of  being  maintained,  and  as  the  case  has  been  held  over 
with  the  expectation  that  the  action  of  the  common  council  might  be 
voluntarily  reconsidered  in  such  a  manner  as  to  secure  the  observance 
of  the  law  without  a  resort  to  this  remedy,  and  that  has  not  been 
done,  no  other  alternative  remains  but  to  direct  that  the  writ  of 
mandamus  shall  be  issued.  This  writ  will  require  the  common  coun- 
cil to  proceed  in  good  faith  to  the  consideration  of  the  estimate  sub- 
mitted for  this  contemplated  expenditure  by  the  mayor,  and  to  allow 
it  and  include  it  in  the  estimates  for  the  ensuing  fiscal  year,  so  far  as 
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it  may  be  found  requisite  to  do  so  for  the  maintenance  and  execution 
of  the  law.  What  the  common  council  will  be  required  to  do  is  to 
consider  and  dispose  of  the  estimate  precisely  the  same  as  it  does  any 
other  lawful  estimate  submitted  for  its  action;  to  exercise  its  judg- 
ment carefully  and  intelligently  upon  the  subject,  and  to  allow  the 
estimate  as  it  may  have  been  submitted,  or  as  it  may  be  altered  or 
amended  solely  pursuant  to  the  exercise  of  that  judgment  guided  by 
the  facts  which  in  the  faithful  discharge  of  its  duty  may  be  found  to 
exist  The  order  to  be  entered  will  be  settled  on  notice  to  the  city 
attorney. 
(Affirmed  38  Hun.,  637,  on  opinion  of  Daniels,  J.,  at  Special  Term.) 
The  following  was  the  order  entered  (after  the  usual  recitals) : 
"  It  is  ordered  that  a  peremptory  writ  of  mandamus  be  issued  out 
of  and  under  the  seal  of  this  court,  directed  to  the  defendant,  the 
conunon  council  of  the  city  of  Buffalo,  and  to  the  members  of  said 
common  council,  commanding  and  directing  the  said  common  council 
and  the  individual  members  thereof  to  proceed  in  good  faith  to  a 
consideration  of  the  estimate  made  by  the  mayor,  and  submitted  to 
them  by  the  comptroller  of  the  city  of  Buffalo  on  March  30, 1885,  for 
salaries  and  expenses  of  executing  the  civil  service  law,  said  estimatie 
being  the  sum  of  $1,250,  and  to  adopt  and  allot  the  said  sum  and 
include  it  in  the  estimates  for  the  ensuing  fiscal  year,  so  far  as  it  may 
be  found  requisite  to  do  so  for  the  maintenance  and  execution  of  the 
said  law,  and  commanding  and  directing  that  the  said  common  coun- 
cil and  the  individual  members  thereof,  adopt  and  allow  the  said 
estimate  as  it  was  subknitted  to  them,  or  in  case  the  said  estimate  is 
altered  or  amended  that  it  be  altered  or  amended  only  by  said  com- 
mon council  in  the  exercise  of  their  judgment,  guided  by  the  facts 
which,  in  the  faithful  discharge  of  their  duty,  may  be  found  to  exist; 
and  that  in  any  event,  the  said  common  council  adopt  and  allow  and 
include  in  said  estimates  a  reasonable  and  sufficient  sum  for  the  salaries 
and  expenses  of  executing  the  Civil  Service  law  of  the  State,  and  the 
roles  and  regulations  prescribed  by  the  mayor  of  the  city  of  Buffalo 
in  pursuance  thereof."    (16  Abb.  N.  C,  96.) 
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NEW  YOBK  SUPBEME  COUBT  — Second  District. 

Special  Term,  August,  1885. 

People  ex  rel.  Chin  v.  Poillon. 

Mandamus  to  CivU  Service  Commissioners  —  CivU  Service  Act,  Laws  of 
1884,  cMpter  410,  section  4: — Preference  of  discharged  soldiers  and 
sailors. 

Under  the  Civil  Service  Act  (Laws  of  1884,  chapter  410,  section  6), 
which  provides  that  discharged  soldiers  and  sailors  shall  be  pre- 
ferred for  appointment  to  positions  in  the  Civil  Service  over  others 
of  equal  standing,  discharged  soldiers  and  sailors  have  not,  because 
found  qualified,  an  absolute  right  of  preference  over  aU  oilers,  but 
only  a  .preference  to  others  having  an  equal  or  lower  standing. 

Application  for  mandamus. 

William  J.  Chin  and  another  applied  for  the  issuQ  of  a  writ  of 
mandamus  to  Bichard  H.  Poillon  and  others,  fire  commissioners,  to 
enforce  the  claim  made  by  the  relators  by  reason  of  being  honorably 
discharged  from  military  service,  to  appointment  under  the  Civil 
Service  Act,  in  preference  to  other  persons  examined. 

William  J.  Oaynor,  for  the  relators. 

E.  M.  Shepherd,  for  the  respondent. 

CuLLBN,  J. —  Section  4,  chapter  410,  Laws  of  1884,  provides  that 
persons  who  served  during  the  late  war,  in  the  army  or  navy,  and 
have  been  honorably  discharged  therefrom,  shall  be  preferred  for 
appointment  to  positions  in  the  Civil  Service  of  the  State  and  cities 
over  other  persons  of  equal  standing,  as  ascertained  under  that  act 
and  the  act  thereby  amended,  chapter  354,  Laws  of  1883.  By  the  last 
named  act  it  is  provided  that  original  appointments  to  positions  in  the 
Civil  Service  of  the  State  and  of  cities  with  a  population  over  60,000, 
shall  be  made  by  selection  from  applicants  graded  highest,  as  the 
result  of  competitive  examination,  and  that  promotions  from  lower 
grades  to  higher  shall  be  made  on  the  basis  of  merit  and  competition. 
The  standing  of  applicants  must  therefore  be  determined  by  their 
respective  merits  and  the  result  of  the  competitive  examinations.  It 
is  equal  competitive  standing  that  the  statute  has  in  view.  This 
seems  to  me  so  plain  as  to  forbid  elaboration.  From  the  contention  of 
the  relators,  if  conceded,  it  would  result  that  all  appointments  and 
promotions  contemplated  by  the  statute,  as  the  subject  of  competition, 
should  be  filled  by  discharged  soldiers  and  sailors,  if  there  were  such 
applicants  who  might  be  found  qualified,  and  only  in  default  of  such 
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applicants  ehould  such  appointments  be  open  for  other  persons  to 
competition.  However  just  or  proper  such  a  rule  would  be,  plainly 
the  Legislature  has  not  enacted  it. 

The  construction  of  the  statute  here  adopted  does  not  render  the 
preference  given  the  discharged  soldiers  or  sailors  illusory.  It  will  still 
be  substantial  Both  the  statute  and  the  rules  established  under  it 
contemplated  the  exercise  of  discretion  by  the  appointing  power 
among  several  of  the  applicants  having  the  highest  grading.  The 
one  with  the  highest  standing  may  be  passed  by  and  one  with  a  lower 
standing  appointed.  But  if  a  discharged  soldier  or  sailor  is  presented 
for  appointment  he  must  be  appointed  in  preference  to  others  having 
equal  or  lower  standing.  In  other  words,  if  his  standing  is-  equal  to 
or  better  than  that  of  his  competitors,  he  has  the  absolute  right  to  the 
appointment,  which  is  not  the  case  with  other  persons. 

Application  for  mandamus  denied.     (16  Abb.  N.  C,  116.) 


SUPREME  COUET  OP  NEW  TOEK  — Second  Department. 

February  Term,  1886. 

The  People  op  the  State  op  New  York  ex  rel  William  J.  Chin 
AND  Patrick  H.  Travers,  Appellants,  v.  William  D.  Moore  and 
Others,  Respondents. 

CiuHrSermce  Act  1883,  chapter  354,  and  1884,  chapter  410,  seMon  4— 
Bight  of  honorably  discharged  soldiers  and  sailors  to  priority  in 
appointment. 

Section  4  of  chapter  410  of  1884  provides  that  persons  who  served 
during  the  late  war  in  the  army  or  navy,  and  have  been  honorably 
discharged  therefrom,  shall  be  preferred  for  appointments  to  posi- 
tions in  the  Civil  Service  of  the  State  and  cities  over  other  persons  of 
equal  standing,  as  ascertained  under  that  act  and  the  act  thereby 
amended,  chapter  354  of  1883. 

The  last  named  act  provides  that  original  appointments  to  positions  in 
the  Civil  Service  of  the  State  and  of  cities  with  a  population  over 
50,000  shall  be  made  by  selection  from  applicants  graded 
highest  as  the  result  of  competitive  examinations,  and  that  promo- 
tion from  lower  grades  to  lugher  shall  be  made  on  the  basis  of 
merit  and  competition. 

Held,  that  the  act  did  not  give  to  an  honorably  discharged  soldier  or 
sailor  a  right  to  be  preferred  for  appointment  over  other  persons 
standing  above  him  on  the  list,  but  only  gave  him  priority  over  per- 
sons having  the  same  position  and  grade  as  himself. 

In  other  words,  if  his  standing  is  equal  or  better  than  that  of  his  com- 
petitors, he  has  an  absolute  right  to  the  appointment,  which  is  not 
the  case  with  other  persons. 

21 
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Appeal  from  an  order,  entered  in  Kings  county,  denying  a  motion 
for  a  peremptory  mandamus  to  compel  the  respondents,  W.  D.  Moore 
and  others,  as  a  board  of  examiners,  to  certify  the  relators  to  the 
respondent,  K  H.  Poillon,  fire  commissioner,  for  promotion  to  the 
position  of  foremen  in  the  fire  department,  and  to  compel  the  fire  com- 
missioner to  promote  the  relators  in  accordance  with  such  certification. 

Prior  to  the  29th  day  of  July,  1885,  nine  vacancies  occurred  in  the 
position  of  foreman  in  the  fire  department.  The  head  of  the  depart- 
ment  desiring  to  fill  them  by  promotion  from  lower  grades  in  the 
service  designated  the  respondents,  Moore  and  others,  as  a  board  of 
examiners  to  ascertain  the  fitness  of  candidates  by  means  of  the  exam- 
ination provided  by  the  Civil  Service  regulations.  This  examination 
resulted  in  there  being  placed  on  an  eligible  list,  that  is  to  say,  a  list 
containing  the  names  of  the  candidates  who  successfully  passed  the 
examination,  the  names  of  fifteen  persons  in  the  order  established  by 
the  differences  in  standing  indicated  by  the  percentages  obtained  on 
the  examination.  The  relator  Travers  was  at  the  bottom  of  the  list, 
and  the  relator  Chin  stood  number  thirteen,  both  of  them  receiving 
the  lowest  percentage  obtained. 

The  Civil  Service  regulations  provide  that  in  the  preparation  of 
eligible  lists,  and  in  certifying  names  for  promotion  in  such  caaes,  the 
examiner  shall  follow,  so  far  as  practicable,  the  rules  governing  the 
preparation  of  such  lists  and  the  certification  of  names  by  the  Civil 
Service  Commission.  The  commission  is  required  to  prepare  eligible 
lists  for  the  different  grades  of  service  by  placing  thereon  such  per- 
sons as  have  successfully  passed  the  required  examination  in  the  order 
of  merit  shown  by  the  percentage  thus  obtained,  giving  a  preference, 
however,  to  honorably  discharged  soldiers  and  sailors  over  other 
candidates  equal  in  rating  with  themselves.  In  certifying  names  for 
appointment  from  the  list  so  prepared,  the  commission  is  required  to 
take  the  names  first  on  the  list,  being  those  who  received  the  highest 
rating  om  the  examination.  In  making  appointments  the  appointing 
power  must  give  the  preference  to  honorably  discharged  soldiers  and 
sailors  over  persons  of  equal  standing  with  themselves,  as  ascertained 
under  the  civil  service  regulations.  Acting  in  accordance  with  these 
regulations,  the  examiners  in  the  case  at  bar  ranged  the  names  of  the 
successful  candidates  on  the  eligible  list  prepared  by  them,  the  relat- 
ors, although  honorably  discharged  soldiers,  being  placed  at  the 
bottom  of  the  list,  and  receiving  no  preference  because  not  equal  in 
standing  to  those  above  them.  The  examiners  also  deemed  it  to  be  a 
duty  imposed  upon  them  by  the  regulations  to  certify  for  promotion 
to  the  several  vacancies  the  requisite  number  of  persoos  from  the 
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head  of  the  list,  not  includmg  the  relators  because  of  their  inequality 
in  standing  to  those  above  them.  The  fire  commissioner  coincided 
with  these  views,  and  regarded  it  as  his  duty  to  make  the  promotions 
from  the  persons  thus  taken  from  the  head  of  the  list  The  relators 
thereupon  moved  upon  an  affidavit,  stating,  among  other  things,  the 
intention  of  the  respondents  to  be  as  above  set  forth,  for  a 
peremptory  mandamus  to  require  that  they  be  included  among 
those  who  were  to  be  certified  and  promoted.  They  founded  their 
claim  to  this  relief  on  the  provision  of  the  law  (Laws  1884,  chap.  410, 
§  4),  which  gives  to  veterans  a  preference  for  appointment  to  positions 
in  the  Civil  Service  of  the  State  and  cities  over  other  persons  of  equal 
standing  as  ascertained  under  the  Civil  Service  acts.  All  persons  on 
an  eligible  list,  they  claimed,  were  equal  in  standing,  no  matter  how 
unequal  in  rating  or  percentage,  and  inasmuch  as  their  names  were 
on  the  list  in  question,  although  at  the  foot,  they  were  entitled  to  be 
preferred.  The  court  at  Special  Term  denied  the  motion  and  deliv- 
ered the  following  opinion. 

CuLLEN,  J. —  Section  4,  chapter  410,  Laws  of  1884,  provides  that 
persons  who  served  during  the  late  war  in  the  army  or  navy,  and  have 
been  honorably  discharged  therefrom,  shall  be  preferred  for  appoint- 
ment to  positions  in  the  Civil  Service  of  the  State  and  cities  over 
other  persons  of  equal  standing,  as  ascertained  under  that  act,  and  the 
act  thereby  amended,  chapter  354,  Laws  of  1883.  By  the  last-iiamed 
act  it  is  provided  that  original  appointments  to  positions  in  the  Civil 
Service  of  the  State  and  of  cities  with  a  population  of  over  50,000, 
shall  be  made  by  selection  from  applicants  graded  highest  as  the 
result  of  competitive  examinations,  and  that  promotions  from  lower 
grades  to  higher  shall  be  made  on  the  basis  of  merit  and  competition. 
The  standing  of  applicants  must,  therefore,  be  determined  by  their 
respective  merits  and  the  results  of  the  competitive  examination.  It 
is  equal  competitive  standing  that  the  statute  has  in  view.  This 
seems  to  me  so  plain  as  to  forbid  elaboration.  The  contention  of  the 
relator,  if  conceded,  would  result  that  all  appointments  and  promo- 
tions contemplated  by  the  statute,  as  the  subject  of  competition,  should 
be  filled  by  discharged  soldiers  and  sailors,  if  there  were  such  appli- 
cants who  might  be  found  qualified,  and  only  in  default  of  such 
applicants  should  such  appointments  be  open  to  other  persons  to 
competition.  However  just  or  proper  such  a  rule  would  be,  plainly 
the  Legislature  has  not  enacted  it.  The  construction  of  the  statute 
here  adopted  does  not  render  the  preference  given  the  discharged 
soldier  or  sailor  illusory.  It  will  still  be  substantial.  Both  the 
statute  and  the  rules  established  under  it  contemplate  the  exercise  of 
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discretion  by  the  appointing  power  among  several  of  the  applicants 
having  the  highest  grading.  The  one  with  the  highest  standing  may 
be  passed  by  and  one  with  a  lower  standing  appointed.  But  if  a 
discharged  soldier  or  saUor  is  presented  for  appointment,  he  must  be 
appointed  in  preference  to  others  having  equal  or  lower  standing. 
In  other  words,  if  his  standing  is  equal  or  better  than  that  of  his 
competitors  he  has  absolute  right  to  the  appointment,  which  is  not 
the  case  with  other  persons. 
Application  for  mandamus  denied. 

Wm.  J.  Oaynor,  for  the  relators. 

Frederick  W,  CaUin,  for  the  respondents. 

PaiTT,  J. — We  think  this  order  must  be  affirmed,  and  the  opinion 
of  Mr.  Justice  Oullen,  delivered  at  the  Special  Term,  sufficiently 
expresses  the  views  which  have  led  us  to  this  result. 

The  relator's  contention  is  that  the  moment  a  candidate  is  placed 
upon  the  eligible  list  he  has  an  equal  standing  with  every  other  per- 
son whose  name  there  appears,  and  that  difference  in  grade  among 
the  eligible  persons  must  be  ignored.  We  can  not  adopt  this  view. 
It  is  a  plain  misinterpretation  of  the  statute.  The  appearance  of  his 
name  on  that  list  simply  shows  that  he  is  eligible  for  appointment. 
It  is  idle  to  say  that  one  who  stands  at  the  foot  —  say,  graded  at 
seventy-five  and  therefore  barely  eligible  —  has  an  equal  standing 
with  the  others  who  stand  at  from  fifteen  to  twenty-five  in  grade  above 
him.  If  the  whole  list  was  comprised  of  persons  graded  at  seventy- 
five  doubtless  the  soldier  or  sailor  would  be  entitled  to  a  preference 
in  his  application  for  public  service.  But  there  is  no  justice  in  a 
claim  that  the  soldier  or  sailor  who  stands  seventy-five  should  be 
preferred  over  candidates  who  stand  at  ninety  or  100.  This  is  not 
the  sort  of  preference  which  the  Legislature  had  in  view.  It  was 
simply  intended  that  of  two  or  more  who  stand  equal  in  their  eligi- 
bility, the  soldier  or  sailor  should  always  be  preferred. 

The  order  should  be  affirmed  with  costs  and  disbursements  of  this 
appeaL 

Present,  Babnabd,  P.  J. ;  Dtkman  and  Pratt,  J.  J. 

Order  denying  writ  of  mandamus  affirmed  with  costs  and  disburse- 
ments. 
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NEW  YORK  SUPREME  COURT— First  Department. 

June  Term,  1886. 

The  People  op  the  State  of  New  York  ex  rel  Richard  W.  Ryan, 
Respondent,  v.  The  Civil  Service  Supervisory  and  Examining 
Boards  of  the  City  of  New  York,  etc.,  Appellant. 

EmploySs  of  the  commissioners  appointed  to  construct  the  new  aqueduct,  are 
employSs  of  the  city  of  New  York  and  svbject  to  examination  by  its  Civii 
Service  Commissioners  — 1883,  cJiapter  490  ;  1884,  chapter  410,  section  8. 

The  relator  having  applied  to  the  secretary  of  the  Civil  Service  super^ 
yisory  and  examining  boards  for  examination  under  the  New  York 
city  Civil  Service  regulations,  for  employment  as  a  clerk,  copyist  or 
bookkeeper,  by  the  commissioners  for  building  the  new  aqueduct, 
created  by  chapter  490  of  1883,  his  application  was  rejected  upon 
the  ground  that  such  commissioners  were  not  officers  of  the  city  of 
New  York,  but  of  the  State,  and  that  their  employes  are  not 
included  within  the  Civil  Service  system  of  the  city. 

Held,  error. 

That  the  persons  employed  by  the  aqueduct  commissioners  were 
employes  of  the  city,  and  were  accordingly  within  the  description 
of  persons  required  to  be  examined  by  the  Civil  Service  commis- 
sioners, as  provided  in  section  8  of  chapter  410  of  1884 

Appeal  from  an  order  granting  the  application  of  Richard  W.  Byan, 
relator,  for  a  peremptory  mandamus  to  compel  the  Civil  Service 
sapervisory  and  examining  boards  of  the  city  of  New  York,  and 
Charles  H.  Woodman,  secretary  thereof,  to  entertain  the  application 
of  said  Richard  W.  Ryan,  and  notify  him  to  appear  for  examination 
pursuant  to  the  Civil  Service  regulations  of  the  city  of  New  York 

The  relator  shows  that  he  applied  to  the  secretary  of  the  New  York 
Civil  Service  supervisory  and  examining  boards  for  examination 
under  the  New  York  city  Civil  Service  regulations,  for  employment, 
by  the  commissioners  for  building  the  new  Croton  aqueduct,  and  that 
the  application  was  rejected  upon  the  ground  that  such  commission- 
ers are  not  officers  of  the  city  of  New  York,  but  of  the  State,  and 
that  their  employes  are  not  included  within  the  Civil  Service  of  the 
city.  The  employes  of  such  commissioners  had  been  included  by 
Mayor  Edson  in  his  classification  of  the  city  Civil  Service. 

Upon  the  hearing  at  Special  Term  the  following  opinion  was 
delivered: 

Lawrence,  J.  —  This  is  an  application  for  a  peremptory  mandamus 
to  compel  the  Civil  Service  supervisory  and  examining  boards  of  the 
city  of  New  York,  and  Charles  H.  Woodman,  the  secretary  thereof,  to 
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entertain  the  application  of  Bichard  W.  Ejan,  and  notify  him  to 
appear  for  examination  pursuant  to  the  New  York  city  Civil  Service 
regulations. 

It  appears  by  the  affidavit  of  the  relator  that  he  has  applied  to  the 
secretary  of  the  said  boards  for  examination  for  employment  by  the 
commissioners  for  building  the  new  Croton  Aqueduct,  and  that  his 
application  has  been  refused  on  the  ground  that  the  said  commis- 
sioners are  not  officers  of  the  city  of  New  York,  and  their  employes 
are  not  included  within  the  Civil  Service  of  the  city  of  New 
York.  It  appears  also  from  the  papers  submitted  on  the 
part  of  the  relator,  that  in  the  month  of  August,  1884,  the  mayor  of 
the  city  arranged  a  certain  classification  of  the  civil  service  of  the 
city  of  New  York,  and  that  in  such  classification  were  included  the 
clerks  and  employes  of  the  Aqueduct  Commission,  and  that  such 
employes  were  ho  included  after  consultation  with  the  State  Civil 
Service  Commissioners,  and  upon  their  advice  that  such  employes 
were  persons  in  the  employ  of  the  city  and  not  of  the  State.  It 
appears  from  the  papers  read  by  the  counsel  to  the  corporation  that 
the  contrary  opinion  had  been  expressed  by  him  and  his  predecessor 
in  office,  and  this  proceeding  has  been  brought  for  the  purpose 
of  determining  whether  officers  and  employes  of  the  Aqueduct  Com- 
mission are  subject  to  the  civil  service  regulations  of  the  city  or  those 
prescribed  by  the  State  Civil  Service  Commissioners.  It  can  not  be 
disputed  that  the  Aqueduct  Commissioners  are  new  officers,  and  that 
at  the  time  of  the  passage  of  chapter  490  of  the  Laws  of  1883,  creat- 
ing such  commissioners,  there  were  no  officers  in  existence  in  the 
city  government  who  were  authorized  to  exercise  the  powers  confided 
to  said  commissioners  by  said  act  This,  however,  is  not  conclusive 
upon  the  question  whether  the  Commissioners  are  to  be  regarded  as 
State  or  city  officers.  Nor  does  the  case  of  the  People  ex  reL  Wood 
V,  Draper  (15  N.  Y.  532)  determine  the  question  which  is  here  pre- 
sented for  consideration.  That  case  holds  that  section  2,  article  10,  of 
the  Constitution  of  1846  leaves  the  Legislature  at  liberty  to  provide 
for  the  election  or  appointment,  in  any  manner  it  may  deem  suitable, 
of  all  officers,  local  or  general,  whose  offices  might  thereafter  be 
created  by  law;  and  also  of  all  other  than  county,  city,  town  or 
village  officers  whose  offices  were  then  in  existence,  but  the  mode  of 
whose  election  or  appointment  was  not  prescribed  by .  the  Constitu- 
tion. Under  that  decision  the  Legislature  may  create  a  new  city 
office  and  may  prescribe  the  manner  in  which  the  same  may  be  filled, 
whether  by  election  or  appointment,  or  in  any  manner  it  may  deem 
suitable. 
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The  case  of  the  Metropolitan  Board  of  Health  u  Heister  (87  N.  Y., 
661)  is  to  the  same  effect    ( See,  also,  People  u  Pinckney,  32  N.  Y.,  382.) 

Some  light  may,  however,  be  thrown  upon  this  question  by  the 
decisions  which  were  made  by  the  Supreme  Oourt  of  the  late  court 
of  errors  in  relation  to  the  liability  of  the  city  of  New  York  for  acts 
done  or  omitted  by  the  water  commissioners  appointed  under  the 
acts  of  1833  (chap.  36)  and  1834  (chap.  256),  undei  which  the  Croton 
was  first  introduced  into  this  city.  The  powers  conferred  by  those 
acts,  upon  the  commissioners  therein  provided  for,  were  very  similar, 
although  not  specified  in  the  acts  so  much  in  detail  as  those  confided 
to  the  Aqueduct  Commissioners  of  1883. 

In  Appleton  u.  The  Water  Commissioners  of  New  York  (2  Hill,  432) 
it  was  intimated,  although  not  expressly  decided  by  Bronson,  J.,  in 
delivering  the  opinion  of  the  court,  that  the  remedy  on  the  contract, 
made  by  such  commissioners,  was  against  the  corporation  of  the  city 
of  New  York. 

In  Bailey  u  The  Mayor,  etc.,  of  New  York  (3  Hill,  538)  it  was  held 
that  commissioners  appointed  under  the  act  of  1834,  though  appointed 
by  the  State,  were  the  agents  of  the  corporation,  and  that  the  latter 
was,  therefor,  liable  for  injuries  sustained  by  the  plaintiff's  land  aris- 
ing from  the  careless  and  unskillful  construction  of  a  dam  across  the 
Croton  river.  That  case  subsequently  went  to  the  Court  of  Errors, 
and  is  reported  in  2  Benio  (p.  433)  as  The  Mayor,  etc.,  of  New  York 
v.  Bailey,  and  it  was  held  that  the  corporation  was  liable  to  third 
persons  for  injuries  sustained  by  them  by  the  negligent  and  unskill- 
ful construction  of  the  dam  in  question. 

If  these  cases  have  not  been  restricted  or  modified  by  subsequent 
decisions,  it  would  appear  that  the  Aqueduct  Commissioners,  although 
appointed  by  the  Legislature,  are  the  agents  of  the  city;  and  if  the 
agents  of  the  city,  that  they  are  within  the  provisions  of  the  act  in 
relation  to  the  Civil  Service  of  the  city. 

It  is  said,  however,  by  the  learned  counsel  to  the  corporation,  that 
this  case  is  within  the  principles  stated  in  Bussell  v.  The  Mayor  (2 
Denio,  461);  Martin  u  The  Mayor,  etc.  (1  Hill,  545),  and  The  New 
York  and  Brooklyn  Saw-mill  and  Lumber  Company  u  The  City  of 
Brooklyn  (71  New  York,  580). 

In  Martin  u  The  Mayor,  etc.,  it  was  held  that  a  municipal  corpora- 
tion is  not  liable  for  the  misfeasance  or  nonfeasance  of  one  of  its 
officers  in  respect  to  a  duty  specifically  imposed  by  statute  on 
the  officer;  otherwise  if  the  duty  is  one  imposed  absolutely  on 
the  corporation,  as  such.  In  that  case  the  plaintiff  sued  the 
corporation  of  the  city  of  Brooklyn,  alleging  that  while  Brooklyn  was 
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a  village  the  president  and  trustees  instituted  proceedings  for  the  pur- 
pose of  laying  out  certain  streets,  and  went  on  to  an  assessment  of 
damages  pursuant  to  the  statute ;  that  a  sum  was  awarded  to  the 
plaintiff  for  his  land  proposed  to  be  taken,  and  that  the  commissioners 
of  estimate,  etc.,  reported  to  the  trustees,  and  that  the  proper  notices 
were  given  and  published,  but  though  no  appeal  was  interposed  they 
had  willfully  omitted  the  duty  of  causing  the  report  to  be  filed  with 
the  clerk  of  the  Ck)mmon  Pleas  of  Kings  county,  so  that  it  could  be 
confirmed.  It  was  also  alleged  that  the  board  of  trustees,  after  the 
assessment  was  returned,  resolved  that  it  was  expedient  to  open  the 
streets,  provided  the  parties  interested  would  waive  the  first  report^ 
the  filing  of  the  same,  and  the  appointment  of  commissioners ;  and 
that  a  committee  should  be  appointed  to  treat  and  agree  with  the 
owners  of  ground  required  for  the  streets,  and  the  plaintiff  consented 
to  such  waiver,  in  writing,  was  willing,  etc.,  and  gave  notice,  etc.,  but 
that  the  trustees  refused  to  proceed  in  the  fulfillment  of  the  agreement. 
The  court  held  in  that  case  that  municipal  corporations  were  not 
liable  for  omissions  of  duty  specifically  imposed  by  statute  on  one  of 
their  officers  ;  that  in  that  respect  the  latter  are  quasi  civil  officers  of 
the  government,  though  appointed  by  the  corporation,  and  the  relation 
of  master  and  servant  did  not  exist  between  the  corporation  and  the 
officers. 

In  Eussell  v.  The  Mayor,  etc.  (2  Denio,  461),  it  was  held  that  the 
mayor  and  aldermen,  in  making  an  order  for  the  destruction  of 
a  building,  pursuant  to  the  statute,  did  not  act  as  the  officers 
or  agents  of  the  corporation,  but  as  magistrates  designated  by  the 
Legislature  for  the  execution  of  a  public  duty.  In  that  case.  Porter, 
Senator,  in  his  opinion,  distinguishes  the  case  of  Bailey  u  The  Mayor, 
etc,  from  that  of  Eussell,  on  the  ground  that  in  the  former  case  "  the 
corporation  had  an  interest  in  the  grant  made  by  the  law;"  that  ''it 
held  a  large  amount  of  property  under  it;  had  passed  ordinances  in 
respect  to  the  execution  of  the  work  and  the  doings  of  the  commis- 
sioners; and  in  every  respect  had  made  the  work  their  own,  and 
consequently  had  made  the  commissioners  their  agents." 

In  the  New  York  and  Brooklyn  Saw-mill  and  Lumber  Company  u. 
Oity  of  Brooklyn  (71  New  York,  580),  it  was  held  that  "a  municipal 
corporation  is  not  liable  for  the  acts  or  omissions  of  an  officer,  elected 
or  appointed  by  it,  in  respect  to  a  duty  specifically  imposed  upon  the 
officer,  which  is  not  connected  with  his  duties  as  agent  of  the  corpo- 
ration, and  in  which  it  has  no  private  interest"  That  "it  is  only 
liable  for  the  acts  and  omissions  of  officers  in  the  performance  of 
duties  imposed  upon  the  corporation." 
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The  complaint  in  tiiat  action  alleged,  in  substance,  that ''  by  an  act 
to  improve  the  Gowanus  canal,  in  the  city  of  Brooklyn  (chap.  678, 
Laws  of  1866,  and  the  acts  amendatory  thereof ;  chap.  884,  Laws  of 
1867 ;  chap.  793,  Laws  of  1869),  commissioners  were  appointed  to 
dock  the  sides  of  said  canal,  the  expense  to  be  assessed  upon 
the  property ;  that  the  commissioners  caused  docks  to  be  erected 
in  and  upon  the  plaintiff's  land  adjacent  to  said  canal,  but  pros- 
ecuted the  work  so  negligently  that  the  dock  sank;  that,  by  an  act 
passed  in  1871  (chap.  839,  Laws  of  1871),  it  was  provided  that  the 
common  council  of  the  city  should  cause  the  docks  to  be  repaired  or 
rebuilt  at  the  expense  of  the  city;  that  thereby  the  duty  to  rebuild 
the  dock  on  plaintifiTs  land  was  imposed  upon  the  city,  which  it  had 
neglected  to  perform,  to  his  damage,  etc."  Upon  demurrer  to  the 
complaint  it  was  held  that  the  court  '^  could  not  take  judicial  notice 
that  the  canal  was  a  public  highway,  and,  in  the  absence  of  allega- 
tions to  that  effect,  could  not  presume  it  to  be  such;  that,  so  far  as 
appeared,  the  work  was  for  the  benefit  of  individuals  solely;  that  it 
appears  by  the  amendatory  act.  of  1869  to  have  been  the  intention  of 
the  Legislature  to  substitute  the  common  council  for  the  commis- 
sioners, without  affecting  the  relations  of  the  city  to  the  work;  that 
both  bodies  were  to  be  regarded  as  agents  of  the  State,  not  of  the 
city,  and  for  their  acts  or  omissions  the  city  was  not  liable;  that  the 
act  of  1871  did  not  impose  the  duty  of  rebuilding  upon  the  city,  but 
the  directions  therein  to  the  common  council,  it  was  to  be  presumed, 
were  given  to  them  as  State  agents,  and  that,  therefore,  the  city  was 
not  liable.''  It  was  also  held  ''that  the  fact  that  the  expense  of 
rebuilding  was  cast  upon  the  city  did  not  affect  its  liability." 

It  will  be  observed,  upon  examining  the  three  cases  last  cited,  that 
they  are  placed  upon  the  ground  that  the  work  to  be  done  was  not 
a  corporate  work,  but  was  either  a  work  for  the  benefit  of  private 
persons  or  directed  to  be  done  by  the  statute  of  the  State,  having  no 
relation  to  corporate  duties  or  interests. 

In  that  case  Church,  C.  J.,  at  page  584,  says  :  ''  A  municipal  corpo- 
ration is  held  liable  for  the  acts  of  an  argent  it  employs  to  do  business 
for  its  own  corporate  or  private  benefit,  the  same  as  a  private  indi- 
vidual, and  this,  although  the  agent  may  be  appointed  by  the  Legis- 
lature, or  under  legislative  authority,  if  it  accepts  and  ratifies  the 
appointment,"  and  he  cites  approvingly  the  case  of  Appleton  u  The 
Water  Commissioners  (2  Hill,  433),  to  which  I  have  above  referred. 
He  also  says  that  "  we  have  recently  held  that  a  municipal  corporation 
is  not  liable  for  the  omission  to  perform  or  for  negligence  in  the  per- 
formance of  a  public  duty,  laid  upon  an  independent  officer,  in  which 

22 


170  Sixth  Annual  Report  of  the 

it  has  no  private  interest,  and  from  the  performance  of  which  it  deriTes 
no  special  or  corporate  benefit,  although  it  is  required  to  elect  or 
appoint  such  officer,  and  although  the  officer  has  in  charge,  and  the 
negligence  imputed  is  the  use  of,  property  owned  by  the  corporation," 
citing  Maxmilian  u  The  Mayor,  etc.,  (62  N.  Y.,  160)  and  other  cases. 

Folger,  J.,  in  deliyering  the  opinion  of  the  court  in  Maxmilian  v. 
The  Mayor,  etc.  (62  N.  Y.,  170),  after  having  referred  to  certain  casea, 
and  among  others  to  that  of  Bailey  v.  The  Mayor,  etc.  (2  Denio,  433), 
says,  at  page  170  :  "It  is  not  always  easy  to  say  within  which  class  a 
particular  case  should  be  placed.  But  when  it  is  determined  that  the 
power  and  duty  are  given  and  taken  for  the  benefit  of  the  corporation 
as  a  corporate  body,  and  the  act  to  be  done  is  to  be  done  by  it 
through  the  agents  of  its  appointment,  and  under  its  control  and 
power  of  removal,  there  is  .no  doubt  of  its  liability  for  negligent 
omission  or  negligent  attempt  at  performance.  When  the  powers 
created  and  duly  enjoined  are  given  and  laid  upon  officers  to  be  named 
by  the  corporation,  but  for  the  public  benefit  and  as  a  convenient 
method  of  exercising  a  function  of  general  government,  and  the  cor- 
poration has  no  immediate  control  nor  immediate  power  of  remoTal  of 
those  officers  nor  of  their  subordinates  and  servants,  then  it  is  not 
liable  for  their  negligence,  omission  or  action." 

In  that  case  it  was  held  that  the  city  corporation  was  not  liable  for 
the  negligence  of  an  employe  of  the  commissioners  of  charities  and 
correction  in  driving  an  ambulance  wagon  belonging  to  the  city  which 
struck  and  caused  the  death  of  the  plaintiff's  intestate,  and  it  was  held 
that  the  duties  of  such  commissioners  were  public  in  their  character, 
and  that  from  their  performance  no  special  corporate  benefit  is  derived. 

Is  it  not,  however,  clear  that  from  the  work  to  be  performed  by  the 
aqueduct  commissioners  a  special  and  corporate  benefit  will  be  derived 
by  the  city  of  New  York;  and  can  it  not  with  much  force  be  argued 
that,  under  the  decision  in  the  Maximilian  case  and  the  cases  of  Bailey 
V,  The  Mayor,  etc.,  and  Appleton  u  The  Water  Commissioners  {supra)^ 
the  acqueduct  commissioners,  .though  appointed  by  the  State,  ate  to 
be  regarded  as  agents  of  the  city,  and  therefore  city  officers?  As  I 
have  already  said,  the  duties  which  were  to  be  performed  by  the  water 
commissioners,  under  the  acts  of  1833  and  1834,  were  very  similar  to 
those  confided  to  the  aqueduct  commissioners  under  the  act  of  1883, 
and  it  seems  to  me  that  if  the  former  commissioners  were  regarded  as 
the  agents  of  the  city,  the  latter  must  be  also. 

By  section  1  of  the  act  of  1883,  chapter  490,  the  mayor,  comptroller 
and  commissioner  of  public  works,  and  certain  individuals  therein 
named,  are  appointed  commissioners  for  the  purpose  of  supplying  the 
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city  with  an  increased  supply  of  pure  and  wholesome  water.    The 
salary  of  the  commissioner  is  to  be  fixed  by  the  board  of  estimate  and 
apportionment    The  comiaissioner  of  public  works  is  to  prepare 
plans,  etc.,  which  are  to  be  submitted  by  him  to  the  commissioners, 
^v-bo  may  adopt,  modify  or  reject  the  same  in  whole  or  in  part.     The 
plans  are  to  be  filed,  etc.    Maps  are  also  to  be  prepared  by  the  com- 
missioner of  public  works  to  be  filed  in  the  acts  specified;  and  the 
counsel  to  the  corporation,  for  and  on  behalf  of  the  mayor,  aldermen 
and  commonalty  of  the  city  of  New  York,  is  required  to  apply  to  the 
Supreme  Court  for  the  appointment  of  commissioners  of  appraisal  to 
appraise  the  compensation  to  be  made  to  the  owners,  etc,,  of  the  real 
estate  proposed  to  be  taken,  etc.,  for  the  purpose  indicated  in  the  act. 
The  fee  of  the  lands  taken  is  to  be  vested  in  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York.    The  corporation  counsel  is  to 
present  the  report  of  the  commissioners  for  confirmation.    The  awards 
made  by  the  commissioners  when  confirmed  are  to  be  paid  by  the  city 
wiihin  four  months.     In  case  of  default,  a  right  of  action  therefor  is 
given  to  the  party  in  whose  favor  the  award  is  made.    It  is  also  pro- 
Tided  that  the  aqueduct  commissioners,  subject  to  the  approval  of  the 
board  of  estimate  and  apportionment  of  the  city  of  New  York,  may 
agree  with  the  owners,  etc.,  as  to  the  amount  of  compensation  to  be 
paid  to  such  owners  for  the  taking  or  using  and  occupying  of  real 
estate. 

By  section  25  of  the  act,  upon  filing  the  oath  of  the  com- 
missioners of  appraisal,  etc.,  the  Commissioners  of  public  works  shall 
from  time  to  time,  as  may  be  necessary,  prepare  and  submit  to  the 
aqueduct  commissioners,'  and  to  the  counsel  to  the  corporation,  forms 
of  contracts  and  specifications  and  bonds  for  the  faithful  performance 
thereof.  It  is  further  provided  that  said  forms  shall  be  either 
approved  or  rejected  by  the  said  aqueduct  commisioners,  and  shall  be 
approved  as  to  form  by  the  counsel  to  the  corporation;  and  in  case  of 
rejection  of  the  same,  said  commissioner  of  public  works  shall  prepare 
and  submit  other  forms,  etc.  It  is  further  provided  that  the  aqueduct 
commissioners  shall  determine  what  provisions  shall  be  embodied  in 
said  contracts,  in  order,  so  far  as  may  be  possible,  to  save  the  city 
from  loss,  embarrassment  and  litigation  by  reason  of  any  work  done  or 
supplies  furnished  thereunder. 

By  section  30  it  is  provided  that  the  contracts  when  awarded 
shall  be  executed  in  triplicate  by  the  contractor  or  contractors  on  the 
one  part  and  the  aqueduct  commissioners  acting  for  the  city  of  New 
York  on  the  other  part.  Two  of  said  originals  are  to  be  filed,  one  in 
the  finance  department,  the  other  with  the  aqueduct  commissioners. 
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and  a  copy  thereof  shall  be  furnished  to  the  department  of  public 
works. 

By  section  31  the  salaries  and  compensation  of  the  persons 
employed  as  provided  for  in  this  act  *  *  *  shall  be  paid  by  the 
comptroller  of  the  city  of  N^w  York  on  the  certification  of  the  said 
aqueduct  commissioners,  or  of  such  person  or  persons  as  may  be 
designated  by  them.  It  is  also  provided  that  the  various  sums  of 
money  growing  due  from  time  to  time  under  the  terms  of  the  several 
contracts  made  for  the  doing  of  the  work  and  furnishing  the  material 
required  by  this  act,  shall  be  paid  by  the  comptroller,  etc.,  on  the 
certificate  of  the  said  aqueduct  commissioners,  or  such  person  or 
persons  as  may  be  designated  by  them. 

By  section  32  the  comptroller  is  directed  to  raise,  from  time  to 
time  on  bonds  of  said  city,  such  sums  of  money  as  shall  be  suffi- 
cient to  pay  for  any  real  estate  and  UU  damages,  etc.,  ^  ^  ^ 
and  also  in  paying  for  the  construction  of  said  aqueduct. 

By  section  34.  the  mayor  and  comptroller  are  authorized  to  sign 
said  bonds,  and  it  is  made  the  duty  of  the  clerk  of  the  common  council 
to  countersign  the  same  and  affix  thereto  the  seal  of  the  said  city. 

By  section  39  the  commissioners  shall  in  every  calendar  month 
file  in  the  office  of  the  comptroller  of  the  city  of  New  York  an  account 
of  all  expenditures  made  by  them,  or  under  their  authority,  and  of  all 
liabilities  incurred  by  them  during  the  preceding  month,  and  an 
abstract  of  each  such  account  shall  be  published  in  the  CUy  Record. 

By  section  40  no  person  shall  be  appointed  by  *the  said  aqueduct 
commissioners  as  inspector  or  superintendent  who  shall  not  be  certi- 
fied by  at  least  three  members  of  the  commission  to  be  competent,  etc., 
*  *  *  and  to  employ  a  secretary  and  all  necessary  clerks, 
messengers  and  employes,  subject  to  the  approval  of  the  board  of 
estimate  and  apportionment  of  fhe  city  of  New  York. 

It  is  apparent  from  the  provisions  of  the  act  that  the  work 
confided  to  the  aqueduct  commissioners  is  a  city  work,  and  one  in 
which  the  corporation  has  a  direct  corporate  and  pecuniary  interest. 
It  is  also  conceded  that  the  corporation  has  accepted  the  appointments 
made  by  the  act  of  1883,  and  is  proceeding  to  avail  itself  of  the 
provision  in  said  act  contained.  This  seems  to  me  to  bring  the  case 
within  Appleton  u  The  Water  Commissioners  (2  Hill,  433),  cited  and 
approved  by  Church,  C.  J.,  in  his  opinion  in  the  New  York  and  Brook- 
lyn Saw-mill  and  Lumber  Company  u  The  City  of  Brooklyn  (71  New 
York,  584).  The  case  seems  to  be  distinguishable  from  that  of  Max- 
imilian V,  The  Mayor  (62  New  York,  160),  on  the  ground  stated  by 
Folger,  J.,  in  his  opinion  at  page  170.     It  is  hardly  necessary  to  cite 
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an  authority  to  show  that  the  work  in  question  is  a  city  work  or 
purpose,  but  if  it  be  necessary,  the  opinion  of  Earl,  J.,  in  The  People 
ex  reL  Murphy  v.  Kelly  (76  New  York,  487)  is  conclusive.  The  learned 
judge  says:  "It  is  impossible  to  define  in  a  general  way  with  entire 
accuracy  what  a  city  purpose  is  within  the  meaning  of  the  Constitu- 
tion. *  *  *  It  would  not  be  a  city  purpose  for  the  city 
of  New  York  to  build  a  railroad  from  that  city  to  Philadelphia,  or  to 
improve  the  navigation  of  the  Hudson  river  generally,  between  that 
city  and  Albany,  although  incidental  benefits  might  flow  to  the  city. 
Such  works  have  never  been  regarded  as  within  the  legitimate  scope 
of  municipal  government  On  the  contrary,  it  would  be  a  city  purpose 
to  purchase  a  supply  of  water  outside  of  the  city  and  to  convey  it  into 
the  city,  and  for  such  a  purpose  a  city  debt  could  be  created.  So 
lands  for  a  park  for  the  health  and  codifort  of  the  inhabitants  of  a 
city  could  be  purchased  outside  of  the  city  limits,  yet  conveniently 
near  thereto." 

See,  also,  the  opinion  of  Judge  Earl  in  Walsh  u  Trustees  of  the 
New  York  and  Brooklyn  Bridge  (96  N.  Y.,  437),  in  which  it  is  held  that 
the  trustees  of  the  bridge  are  the  agents  of  the  two  cities  ;  and  see 
Ehrgott  u  The  Mayor,  etc.,  of  New  York  (96  N.  Y.,  274). 

On  the  whole  case  I  am  of  the  opinion  that  the  officers  created 
and  appointed  by  the  act  of  1883  are  local  officers  ;  that  the  functions 
they  are  to  perform  are  for  the  peculiar  corporate  and  pecuniary 
benefit  of  the  corporation  of  the  city  ;  that,  under  adjudicated  cases, 
the  corporation  of  the  city  of  New  York  is  liable  for  their  acts  ;  that 
they  are  the  agents  of  the  city,  and  that  the  act  expressly  recognizes 
the  city's  liability  upon  their  contracts.  Such  being  the  case,  I  do 
not  see  how  it  can  be  claimed  that  the  appointees  and  employes  of 
the  aqueduct  commissioners  should  be  examined  by  the  State  Civil 
Service  Commissioners  as  State  officers^  and  not  by  the  Civil  Service 
board  of  the  city  of  New  York  as  local  city  officers.  If,  as  has  been 
shown,  they  are  the  agents  of  the  city,  they  are  not  the  agents  of  the 
State.  The  Legislature  have  simply  exercised  in  their  appointment  a 
power  which  in  the  metropolitan  police  case  it  was  held  they  pos- 
sessed, to  appoint  new  local  city  officers,  but  the  exercise  of  such 
power  of  appointment  did  not  change  the  local  character  of  the 
office  or  of  the  officer. 

The  case  of  Whitmore  v.  The  Mayor,  etc.  (67  N.  Y.,  21),  is  not  in 
point.  That  case  simply  holds  that  clerks  of  the  district  courts  of 
the  city  of  New  York  are  not  city,  but  judicial  officers,  embraced 
within  the  judicial  system  of  the  State.    The  decision  in  that  case  only 
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followed  the  case  of  Quin  v.  The  Major,  etc.  (44  How.  Pr.,  266,  and  53 
N.  Y.,  627). 

It  is  contended  by  the  corporation  counsel  that  this  proceeding  is 
erroneously  brought  against  nominal  respondents,  called  the  Civil 
Service  superyisory  and  examining  boards  of  the  city  of  New  York; 
that  there  is  no  corporation  bearing  that  name;  that  the  Civil  Service 
boards  have  no  corporate  existence,  and  that  the  proper  respondents 
to  be  brought  into  court  are  the  individuals  who  compose  the  boards. 

I  think  the  counsel  is  right  in  this  position,  but  as  I  understand 
him  to  assent  that  there  should  be  an  amendment,  by  which  the 
respondents  can  be  properly  designated,  I  shall  direct  such  amend- 
ment to  be  made.  Much  stress  is  laid  by  the  learned  counsel  in  his 
brief  upon  the  inconvenience  which  will  result  from  a  determination 
that  the  employes  of  the  Aqueduct  commissioners  are  subject  to 
examination  by  the  Civil  Service  boards  of  the  city  of  New  York. 
Such  an  argument  can  not,  of  course,  be  taken  into  consideration,  if 
the  court  regards  it  as  plain  that  the  appointees  and  employes  of  the 
commissioners  are  not  exempt  from  such  consideration. 

I  can  discover  nothing  in  the  act  which  entirely  exempts  such 
appointees  and  employes  from  a  Civil  Service  examination,  and  it 
appears  that  they  have  neither  been  examined  by  the  State  boards 
nor  by  the  city  boards.  The  provisions  of  section  40  in  regard  to  a 
certificate  by  at  least  three  members  of  the  commission,  as  to  com- 
petency and  fitness,  are  confined  to  appointments  of  inspectors  or 
superintendents.  It  is  very  doubtful  whether,  in  the  case  of  those 
appointees,  the  Legislature  intended  that  the  certificate  of  the  mem- 
bers of  the  commission  should  be  in  lieu  of  a  Civil  Service  examination 
by  the  State  board  or  by  the  city  boards.  It  is  not  necessary  for  me 
to  express  an  opinion  upon  that  point,  but  the  fact  that  a  positive 
provision  is  made  in  regard  to  the  certificate  of  qualification,  to  be 
obtained  by  certain  appointees,  is  strong  evidence  that  the  Legisla- 
ture intended  that  all  other  appointees  should  be  subject  to  the 
general  laws  of  the  State  in  reference  to  examinations  as  to  qualifica- 
tions. 

Let  a  mandamus  issue  in  accordance  with  these  views. 

D.  J.  Dean,  for  the  appellant 

Frederick  W.  Whitridge,  for  the  respondent 

Danieub,  J. — The  relator  was  desirous  of  securing  employment 
as  a  clerk,  copyist,  recorder  or  book-keeper,  by  the  aqueduct 
commissioners,  for  the  construction   of   the  new  aqueduct,  under 
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chapter  490  of  the  Laws  of  1883.    This  work  was  wholly  author- 
ized for  the  benefit  of  the  city  of  New  York,  to  increase  its  supply 
of  water,  and  the  commissioners  selected  for  its  prosecution  included 
the    mayor,    the    comptroller,    the    commissioner   of    public   works 
of  the  city  of  New  York,  and  three  other  residents  of  the  city.     The 
property  required  for  the  enterprise  was  to  be  acquired  by  the  city  of 
New  York,  and  the  expenses  of  both  the  property  and  the  work  were 
to  be  proTided  for  and  paid  for  by  the  city.      The  State  at  large  had 
no  special  interest  whateyer  in  the  land  to  be  obtained  or  the  ends  to 
be  secured,  but  they  were  for  the  benefit,  advantage  and  proprietor- 
ship of  the  city  itself,  and  that  was  sufficient  to  constitute  the  persons 
who  might  be  employed  and  engaged  in  it,  officers,  agents  or  employes 
of  the  city.    They  were  accordingly,  within  the  description  of  the 
persons  required  to  be  examined  by  the  Civil  Service  Commissioners, 
as  that  is  contained  in  section  8  of  chapter  410  of  the  Laws  of  1884. 
For  that  section  includes  and  requires  to  be  examined  all  candidates, 
not  afterwards  excepted,  for  admission  into  the  Civil  Service  of  the 
dtj.     The  regulations  to  be  adopted  were  directed  to  include  the 
several  clerks  and  persons  employed,  or  being  in  the  Civil  Service  of 
the  city,  subject  to  the  exceptions  already  referred  to,  which  does  not 
include  the  case  of  the  relator  ;  and  as  he  designed  to  seek  employment 
from  the  aqueduct  commissioners,  and  the  business  they  were  engaged 
in  was  that  of  the  city  itself,  before  he  could  be  eligible  to  that  employ- 
ment his  examination  was  required  under  this  provision  of  the  statute. 
For  if  he  obtains  the  employment  he  sought,  he  will  be  in  the  Civil 
Service  of  the  city  itself.     It  is  not  necessary  to  inquire  whether  he 
will,  in  that  manner,  become  an  officer  of  the  city,  for  this  section  of 
the  statute  is  not  restricted  to  that  class  of  individuals,  but  it  includes 
generally,  all  clerks  and  persons  in  the  Civil  Service  of  the  city.     The 
employment  he  desired  to  obtain  was  a  part  of  that  Civil  Service,  and 
it  was  indispensable  before  he  could  obtain  it,  that  an  examination  to 
ascertain  his  fitness,  in  respect  to  character,  knowledge  and  ability, 
should  take  place.     For  these  reasons   and  those  more   at  large 
assigned  in  the    very  full    and  complete  opinion  of    Mr.   Justice 
Lawrence,  the  writ  of  mandamus  was  lawfully  directed  to  be  issued 
at  the  suit  of  the  relator,  and  the  order  from  which  the  appeal  has 
been  taken  should  be  affirmed,  with  costs. 
Bradt,  p.  J.,  concurred. 

Order  affirmed,  with  costs.      (41   Hun,  287.     Affirmed  103  N.  Y. 
Rep.,  667.) 
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OPINION  OF  THE  GENEKAL  TERM  OF  THE  SUPREME  COURT 
IN  THE  FIRST  JUDICIAL  DEPARTMENT,  MADE  JANUARY 
23,  1888.     (47  Htra,  183.) 

The  People  of  the  State  of  New  York  ex  rel  Thomas  J.  Kiuleen 
V,  Clarence  B.  Ajjjole,  Secretai-y  of  the  New  York  Civil  Service 
Commission,  and  John  Jay  and  Henry  A.  Richmond,  comprising 
the  New  York  Civil  Sey^vice  Commission. 

Oivil  Service  Law. — The  Swperintendent  of  Canals  is  not  bound  to  make 
appointments  from  the  lists  certified  to  him  by  the  GivU  Service  Comm%9- 
svoners,     {ConstUuiion,  article  5,  section  3.) 

Under  the  Constitution  and  laws  of  this  State,  the  Superintendent 
of  Public  Works  is  not  bound  to  make  appointments  of  any  persons 
employed  in  the  care  and  management  of  the  canals  from  the  eligible 
lists  certified  to  him  by  the  Civil  Service  Commissioners,  as  persons 
found  qualified  for  the  place  upon  a  competitive  examination  under 
the  statute  and  rules  relating  to  persons  in  the  Civil  Service  of  the 
State.     (Daniels,  J.,  dissenting.) 

To  make  the  Superintendent  of  Public  Works  in  this  State,  in  his 
appointments,  subservient  to  the  Civil  Service  Law  would  be  a  clear 
violation  of  the  provisions  of  section  3  of  article  5  of  the  Constitu- 
tion, creating  the  Superintendent  of  Public  Works,  which  confers 
upon  him  the  absolute  power  of  appointment  and  removal  of  cer- 
tain persons  employed  in  the  care  and  management  of  the  canals. 
(Daniels,  J.,  dissenting.) 

Application  for  an  order  directing  that  a  writ  of  mandamus  issue  to 
require  the  New  York  Civil  Service  Commission  to  admit  the  relator 
to  examination  as  to  his  fitness  for  the  office  of  clerk  to  the  collector 
of  canal  statistics. 

Everett  P.  Wheeler,  for  the  relator. 

Denis  0*Brien,  for  the  defendants. 

Van  Brunt,  P.  J. — The  question  presented  by  this  application  for 
decision  seems  to  be  as  follows :  Is  the  Superintendent  of  Public  Works 
of  this  State  bound  under  the  Constitution  and  la\^s  of  this  State  to  make 
appointments  of  any  persons  employed  ii;L  the  care  and  management 
of  the  canals  from  the  eligible  lists  certified  to  him  by  the  Civil  Ser- 
vice Commission  as  persons  found  qualified  for  the  place  upon  a  com- 
petitive examination  under  the  statute  and  rules  relating  to  persons 
in  the  Civil  Service  of  the  State  ? 

Upon  the  part  of  the  defendants  it  is  urged  that  among  the  powers 
conferred  by  the  Constitution  of  the  State  upon  the  Superintendent  of 
Public  Works  is  the  power  to  appoint  certain  persons  employed  in  the 
care  and  management  of  the  canals,  who  shall  be  subject  to  suspen- 
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sion  and  removal  by  him;  and  that  the  power  of  appointment 
oonferred  by  the  Constitution  is  necessarily  interfered  with  and 
abridged  if  the  superintendent  is  limited  in  his  power  of  appoint- 
ment to  one  of  the  three  names  certified  to  him  by  the  Commission;  or 
if  a  soldier  appears  upon  the  list,  if  his  power  of  appointment  is 
limited  to  this  single  person  pursuant  to  the  requirements  of  the 
Civil  Service  laws,  and  that  his  power  of  suspension  and  removal  is 
also  abridged  or  interfered  with  if,  pursuant  to  the  requirements  of  the 
statute,  he  shall  be  required  to  retain  an  appointee  for  three  months 
in  order  to  give  him  an  opportunity  of  demonstrating  that  he  is  fitted 
for  the  position. 

It  seems  to  us  that  to  make  the  Superintendent  of  Public  Works  of 
of  this  State,  in  his  appointments,  subservient  to  the  Civil  Service  law 
would  be  a  clear  violation  of  the  provisions  of  the  Constitution  creat- 
ing the  Superintendent  of  PubHc  Works,  which  confers  upon  such 
Superintendent  the  absolute  power  of  appointment  and  removal  of 
certain  persons  employed  in  the  care  and  management  of  the  canals. 
It  was  evidently  the  intention  of  the  Constitution  that  the  Superinten- 
dent of  Public  Works  should  be  solely  responsible  for  the  care  and 
management  of  the  canals;  that  he  should,  therefore,  have  an  undi- 
vided authority  to  choose  his  own  employes.  Prior  to  the  adoption 
of  this  amendment  to  the  Constitution  in  1876,  in  regard  to  the 
Superintendent  of  Public  Works,  the  power  therein  conferred  upon 
him  was  shared  and  the  reaponsibUity  divided,  between  various  boards 
and  offices.  Great  abuses  had  arisen,  it  was  believed,  because  of  this 
division  of  power  and  responsibility;  and  the  object  of  this  amendment 
was  to  concentrate  this  power  in  and  fix  the  responsibility  upon  the 
single  head  of  a  department,  to  be  known  as  the  Superintendent  of  Public 
Works.  If  the  Legislature,  either  dhrectly  or  indirectly,  have  any  right  to 
interfere  with  the  Superintendent  of  Public  Works,  either  in  the  per- 
formance qf  the  duties  devolved  upon  him  by  the  Constitution  or  in  the 
selection  of  all  his  appointees,  then  the  object  of  this  amendment  of 
the  Constitution  has  failed  to  effectuate  the  purpose  for  which  it  was 
enacted. 

The  power  given  to  the  superintendent  is  absolute.  No  language 
could  confer  the  power  in  broader  terms.  The  superintendent  alone 
is  to  appoint,  suspend  or  remove.  He  is  to  determine  qualifications. 
Ab  he  is  to  be  solely  responsible  for  the  work  done,  he  is  not  to  be 
allowed  to  shelter  himself  behind  the  excuse  that  he  is  not  responsible 
because  he  could  not  select  his  own  employes.  By  the  rules  of  the 
Civil  Service  board,  the  superintendent  is  bound  to  select  one  from 
three  Qames  specified  by  the  Civil  Service  Commission;  or,  if  a  soldier 
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happened  to  have  passed  the  examination^  then  his  name  alone  can  be 
certified;  the  superintendent's  choice  is  limited  to  a  single  individual, 
and  thus  the  appointing  power  becomes  the  Civil  Service  Commission, 
who,  if  the  applicant  is  a  soldier,  may  certify  only  one  person  for 
appointment,  and  upon  this  certificate  the  superintendent  must  appoint 
The  superintendent  must  simply  conform  to  their  selection,  and  has 
no  will  of  his  own,  nor  can  he  exercise  any  judgment  or  discretion  in 
respect  to  the  matter.  This  would  seem  to  take  away  from  the  super- 
intendent the  very  power  which  the  people  by  the  amendment  to  the 
Constitution  intended  to  confer  upon  him. 

It  is  clairoed,  however,  by  the  counsel  for  the  relator,  that  the 
operation  of  the  Civil  Service  Law,  instead  of  limiting  the  scope  of 
selection,  largely  increased.it,  because  the  appointing  officer  himself 
may  not  only  send  for  examination  persons  known  to  him,  or 
recommended  to  him,  but  the  examination  is  open  to  all,  and  that  it 
is  not  now  necessary  that  the  applicant  for  office  should  personally 
know  the  appointing  officer,  or  that  he  should  be  pressed  upon  him 
by  politics  or  personal  friends. 

In  this  statement,  officers  are  relieved  in  many  instances  from  great 
pressure  and  importunity  in  the  making  of  appointments,  but  this 
fact  in  no  way.operates  to  restrict  the  provisions  of  the  Constitution 
renting  to  the  powers  of  the  Superintendent  of  Public  Works,  nor 
can  this  circumstance  modify  what  was  the  plain  intent  of  the  people 
in  the  adoption  of  the  amendment  of  1876  to  the  Constitution 
referred  to. 

It  also  appears  manifest  that  his  power  of  removal  and  suspension 
is  trenched  upon  if  he  is  obliged  to  retain  a  candidate  selected  upon 
probation  for  three  months.  In  fact,  his  power  of  appointment  is 
limited,  and  his  power  of  suspension  and  removal  restricted  both  by 
the  provisions  of  the  statute  and  by  the  rules  and  regulations  adopted 
pursuant  to  the  statute.  Bat  it  is  contended,  on  behalf  of  the  relator, 
that  the  sixth  section  of  article  5  of  the  Constitution  must  be  read  in 
connection  with  section  3.  This  section  reads  as  follows  :  ''  The  powers 
and  duties  of  the  respective  beards,  and  of  the  several  officers  in  this 
article  mentioned,  shall  be  such  as  now  are  or  hereafter  may  be  pre- 
scribed by  law."  Our  attention  is  also  called  to  a  clause  in  section  18 
of  article  3  of  the  Constitution,  which  after  naming  a  large  number 
of  subjects  on  which  the  Legislature  shall  pass  general  laws,  provides 
as  follows  :  ''And  for  all  other  cases  which,  in  its  judgment,  may  be 
provided  for  by  general  laws,"  and  these  provisions,  it  is  claimed,  give 
the  Legislature  discretion  to  pass  general  laws  on  every  subject  save 
those  expressly  excepted  by  the  Constitution. 
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If  this  construction  is  to  prevail,  then  it  seems  to  have  been  an  idle 
ceremony  upon  the  part  of  the  people,  in  their  amendment  of  1876,  to 
have  given  constitutional  powers  to  the  Superintendent  of  Public 
Works  if  such  powers  can  be  taken  away  by  legislative  action. 

The  grant  of  power  to  the  superintendent  was  extraordinary  and 
unusual.  It  became  part  of  the  organic  law  of  the  land,  such  organic 
law,  it  having  been  always  supposed  up  to  the  present  time,  being 
beyond. the  reach  of  mere  legislative  action.  The  rule  that  amend- 
ments and  additions  to  the  Constitution  must  be  read  in  connection 
with  the  whole  instrument,  and  that  they  do  not  supersede  any  pro- 
vision to  which  they  are  not  repugnant,  is  undoubtedly  well  established, 
but  the  application  of  this  rule  in  no  way  aids  the  position  of  the 
relator. 

It  is  also  a  primary  rule  of  constitutional  and  statutory  construction 
that  the  intent  of  the  makers  of  the  Constitution  or  law  must  prevail 
in  its  construction,  and  that  for  the  purpose  of  ascertaining  such 
intention  we  may  consider  the  cause  or  necessity  for  adopting  the 
Constitution  or  passing  the  statute  as  well  as  other  circumstances. 
(People  ex  reL  Wood  v.  Lacombe,  99  N.  Y.,  43,  and  cases  there 
cited.) 

It  has  already  been  seen  that  the  object  of  the  amendment  of  the 
Constitution  was  to  concentrate  power  and  responsibility;  to  put  the 
question  of  canal  care  and  management  beyond  legislative  control. 
With  this  object  in  view,  constitutional  powers  were  given  to  the 
Superintendent  of  Public  Works,  and  the  necessary  presumption  is 
that,  when  power  is  conferred  by  constitutional  provisions,  with  no 
explicit  power  of  legislative  interference,  it  was  intended  that  there 
should  be  no  legislative  interference  with  such  constitutional  powers. 
The  fact  that  the  same  instrument  contains  a  general  provision  as  to 
the  powers  and  duties  of  the  respective  boards  and  of  the  several 
officers  mentioned  in  the  Constitution,  that  they  shall  be  the  same  as 
they  then  were  or  hereafter  shall  be  prescribed  by  law,  in  no  way 
militates  against  this  view,  even  if  both  clauses  were  adopted  at  th<^  same 
time.  But  where  the  provision  giving  the  constitutional  power  is 
interpolated  by  way  of  amendment,  it  is  manifest  that  it  was  not  the 
intention  to  confer  this  constitutional  power  as  mere  matter  of  form, 
which  would  be  the  case  were  it  subject  to  legislative  action. 
'  It  is  further  to  be  noticed  that  a  large  number  of  State  officers  and 
boards  were  provided  for  in  this  article,  including  the  managers  of 
the  canal,  and  not  a  word  was  inserted  therein  as  originally  adopted 
with  reference  to  the  powers  and  duties  of  any  of  these  officers  or 
boards.     The  Legislature  was  then  given  such  control  of  the  powers 
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and  duties  of  these  boards  by  said  section  6  as  was  necessary.  But 
when  the  section  creating  the  office  of  Superintendent  of  Public  Works 
was  inserted,  a  different  policy  was  pursued  and  his  powers  and  duties 
were  regulated  by  constitutional  provision,  a  deviation  so  marked  from 
the  previous  condition  of  constitutional  enactment  that  it  must  have 
been  adopted  for  some  good  and  sufficient  reason.  In  support  of  the 
claim  of  the  relator,  attention  is  called  to  the  case  of  Oapen  v,  Foster 
( 12  Pick.,  485),  in  which  the  constitutionality  of  laws  for  the  regis- 
tration of  voters,  and  for  ascertaining  the  qualifications  of  persons 
entitled  to  vote,  were  sustained.  The  constitution  of  Massachusetts 
fixed  the  qualifications  of  voters,  but  did  not  prescribe  how  these 
qualifications  should  be  ascertained.  By  fixing  qualifications  to  the 
exercise  of  the  elective  franchise,  it  was  absolutely  necessary  that  the 
qualificaij^on  should  be  ascertained  in  some  way,  and  the  constitution 
not  having  prescribed  the  method,  it  was  clearly  within  the  power  of 
the  Legislature  to  formulate  the  method. 

In  the  case  at  bar  no  qualifications  are  affixed  to  the  power  of 
appointment  conferred  upon  the  Superintendent  of  Public  Works.  It 
is  absolute  and  imrestricted.  The  provisions  of  article  2,  section  2, 
paragraph  2  of  the  Constitution  of  the  United  States  is  in  no  respect 
similar  to  the  one  under  consideration.  It  is  as  follows  :  *'  Congress 
may,  by  law,  vest  in  the  appointment  of  such  inferior  officers,  as  they 
think  proper,  in  the  President  alone,  in  courts  of  law,  or  in  heads  of 
departments." 

By  this  provision  the  whole  subject  is  submitted  to  the  legislative 
action  of  Congress,  and  being  so  submitted  the  subject  was  under 
their  control.  If  the  provision  had  given  the  President  alone  the 
power  of  appointment  and  removal,  then  the  cases  would  have  been 
similar,  but  when  the  subject  by  the  Constitution  is  referred  to  the 
legislative  branch  of  the  government  for  action,  it  necessarily  confers 
power  to  act  in  the  way  which  best  accords  with  public  interests. 

By  section  2  of  article  6  of  the  Constitution,  the  Court  of  Appeals 
is  authorized  to  appoint  its  reporter,  clerk  and  attendants.  It  was  the 
evident  intent  of  the  f ramers  of  the  Constitution  that  the  court  should 
be  untrammeled  in  their  selection.  The  appointees  were  persons 
coming  into  immediate  contact  with  the  court,  charged  with  important 
duties  and  over  whom  it  was  necessary  that  the  court  should  have 
absolute  and  immediate  control.  This  the  Constitution  gives,  and  this 
the  Legislature  can  not  take  away.  The  provision  is  precisely  anal- 
ogous to  that  relating  to  the  Superintendent  of  Public  Works.  The 
application  of  the  relator  must,  therefore,  be  denied* 

Brady,  J.,  concurred. 
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Bbadt^  J. —  My  brethren  have  elaborately  disoiisBed  the  question 
presented  npon  this  appeal,  but  differ  in  their  construction  of  the 
constitutional  provision  involved.  Section  3  of  article  5,  which 
created  the  office  of  Superintendent  of  Public  Works,  declares 
that  he  shall  be  *' charged  with"  the  execution  of  all  laws  relat- 
ing to  the  repairs  and  navigation  of  the  canals,  and  also  of 
those  relating  to  the  construction  and  improvement  of  the  canals, 
except  so  far  as  the  execution  of  the  laws  relating  to  such  construc- 
tion or  improvement  shall  be  confided  to  the  State  Engineer  and 
Surveyor.  And,  further,  that  subject  to  the  control  of  the  Legisla- 
ture, he  shall  make  the  rules  and  regulations  for  the  na  vigationor 
use  of  the  canals.  This  imposes  upon  him  imperative  duties  and 
personal  responsibilities  as  indicated  by  the  words  "  charged  with." 
The  word  ''  charge  "  is  defined  to  be  : ''  To  put  upon  as  a  task  or  duty  ; 
to  overload ;  to  burden ;  to  commission  for  a  certain  purpose ;  io  intrust ; 
to  lay  on  or  impose  as  a  load  or  burden ;  as  a  task  or  duty,  or  trust." — 
[Worcester- Webster.]  His  status  is  thus  defined,  and  in  order  as  well 
to  enable  him  to  discharge  these  duties  as  to  prevent  his  shifting  the 
responsibility  for  any  failure  in  respect  to  them  upon  subordinates 
appointed  by  another  person,  he  was  empowered  to  select  his  assist- 
ants and  others,  subject  to  suspension  or  removal  by  him,  whenever, 
in  his  judgment,  the  public  interest  should  so  require.  The  section 
does  not  by  any  phrase  suggest  the  control  of  the  Legislature  over 
him,  except  as  to  the  rules  and  regulations  for  the  navigation  or  use 
of  the  canals,  which  he  is  required  to  make.  Expremo  unius  est  exdum 
sio  aUerius.  By  section  5  of  the  same  article  it  is  provided,  it  is  true 
that  the  powers  and  duties  of  the  several  officers  mentioned  in  the 
article  shall  be  ''  such  as  now  are  or  hereafter  may  be  prescribed  by 
law."  This  must  relate  to  other  powers  or  duties  that  might  be  pre- 
scribed by  law  and  not  expressly  conferred  by  the  Constitution  itself. 
The  power  to  appoint  and  suspend  or  remove  had  been  conferred,  and 
no  legislation  on  that  subject  was  necessary.  It  was  a  gift  from  the 
higher  law.  It  was  an  existing  authority,  and  therefore  one  of  '*  such 
80  now  are  "  prescribed  by  the  organic  law,  if,  indeed,  the  provision 
has  any  relation  to  the  power  of  appointment  given  him  by  section  3. 

This  power  was  in  strict  harmony  with  the  intention  to  put  upon 
him  personally  a  faithful  discharge  of  all  the  duties  of  his  office,  to 
accomplish  which  he  was  permitted  to  select  the  persons  to  assist 
him  and  to  suspend  or  remove  them,  if  necessary,  for  the  public 
interest  I  think  the  power  is  absolute,  and  can  not,  therefore,  be 
invaded  by  legislation.  If  it  were  otherwise,  the  superintendent 
would  be  held  responsible  for  the  defects  of  persons  not  chosen  by 
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him,  in  the  sense  of  the  Constitution,  from  the  State  at  large,  but 
from  a  few  selected  bj  others,  and  practically  appointed  by  them, 
thongh  indirectly.  He  can  not  select  from  the  applicants,  but  from 
those  of  them  certified  to  him,  and  who  might  or  might  not  be  fit  for 
the  position  acquired,  notwithstanding  the  certificate  given. 
I  concur  with  the  presiding  justice. 

Danieus,  J.,  (dissenting). —  The  application  of  the  relator  was  made 
under  the  authority  of  chapter  354  of  the  Laws  of  1883,  and  the  acts 
since  passed  amendatory  thereof,  and  the  rules  adopted  pursuant  to 
this  authority  by  the  Governor,  with  the  aid  of  the  Civil  Service  Com- 
missioners, to  carry  the  provisions  of  the  law  into  effect  By  a  stipu- 
lation entered  into  between  the  Attorney-General  and  the  attorneys 
for  the  relator  it  has  been  agreed  that  the  writ  is  not  to  be  issued 
unless  the  court  shall  hold  and  decide  that  the  Superintendent  of 
Public  Wotks  is  bound,  under  the  Constitution  and  laws  of  the  State, 
to  make  appointments  to  the  office  or  position  of  collector  of  canal 
statistics  from  the  eligible  list  furnished  and  certified  to  him  by  the 
Civil  Service  Commissioners  of  persons  found  qualified  for  the  place 
upon  a  competitive  examination  under  the  statute,  and  only  relating 
to  persons  in  the  Civil  Service  of  the  State.  K  the  superintendent  is 
not  bound  by  law  to  make  the  appointments  from  such  list,  then  the 
relator  hereby  expressly  waives  his  demand  or  claim  for  a  mandamus 
in  this  case. 

This  stipulation  has  reduced  the  substantial  controversy,  therefore, 
to  the  question  whether  the  superintendent  is  required  to  comply 
with  the  statutes  relating  to  the  Civil  Service  of  the  State  in  the 
appointments  made  by  him  to  the  offices  or  positions  of  collectors  of 
canal  statistics.  That  the  statutes,  as  well  as  the  rules  adopted  under 
them,  include  those  positions  is  not  a  controverted  point  in  the 
case.  Neither  can  it  be,  for  by  sections  6  and  7  of  the  act  of 
1883,  all  subordinate  places,  clerkships  and  offices  in  the  public 
service  of  the  State  are  to  be  filled  in  the  manner  prescribed  by  the 
statutes.  The  only  exceptions  which  have  been  made  are  those  of 
elective  officers,  laborers  or  workmen,  and  persons  whose  nomination 
for  official  employment  is  subject  to  the  confirmation  of  the  Senate. 
The  office  of  collector  of  canal  statistics  is  not  within  either  of  these 
exceptions,  and  to  become  qualified  for  such  an  appointment  under 
the  provisions  made  by  the  statutes,  a  preceding  examination  of  the 
competency  and  capacity  of  the  applicant  has  been  rendered  neces- 
sary. By  the  rules  adopted  under  the  statutes,  three  qualified 
persons  are  directed  to  be  nominated,  or  reported  to  the  appointing 
authority,  out  of  which  a  selection  may  be  made,  and  the  preference 
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in  making  the  selection  has  been  secured  to  honorably  discharged 
soldiers  and  sailors  who  served  in  the  army  or  navy  of  the  United 
States  in  the  late  war.  The  appointing  power,  however,  is  not  obliged 
in  the  first  instance  to  make  an  absolute  appointment,  but  to  select 
from  the  persons  reported  to  him  a  proper  individual,  in  his  judg- 
ment»  for  the  appointment,  who  is  to  serve  probationarily  for  the 
period  of  three  months  before  any  absolute  appointment  shall  be 
made.  If,  during  that  time,  the  selection  proves  to  be  for  any  reason 
unsatisfactory,  then  provision  has  been  made  for  certifying  other 
competent  persons  to  the  appointing  official  for  his  selection  in  like 
manner  of  a  probationary  candidate  for  the  office.  And  that  is  to 
be  from  time  to  time  repeated  until  a  suitable  selection  shall  be  made 
by  and  in  the  discretion  of  the  appointing  officer. 

It  is  not  denied  but  that  the  Legislature  possessed  ample  authority 
for  the  enactment  of  the  statutes  for  supplying  official  appointments 
to  subordinate  positions,  when  those  positions  may  have  been  created 
by  or  under  the  authority  of  the  Legislature.  But  the  authority  of 
the  Legislature  has  been  denied,  and  the  statutes  themselves  are 
objected  to  as  inapplicable,  when  by  the  Constitution  of  the  State  the 
power  of  appointment  to  the  subordinate  office  or  position  has  been 
vested  in  any  officer  or  tribunal.  And  section  B  of  article  5  of  the  Con- 
stitution is  relied  upon  as  having  vested  in  the  Superintendent  of  Public 
Works  this  unqualified  authority  to  select  and  appoint  the  subordinates 
in  his  own  department.  This  section  of  the  article  was  first  made  and 
adopted  as  a  part  of  the  Constitution  in  1876.  Before  that  the 
officials  who  were  charged  with  the  control  and  management  of  the 
canals  of  the  State  were  three  Canal  Commissioners.  And,  by  the 
change  made  in  1876,  their  office  was  abolished  and  a  Superintendent 
of  Public  Works  was  directed  to  be  appointed,  who  was  "  charged  with 
the  execution  of  all  laws  relating  to  the  repair  and  navigation  of  the 
canals,  and  also  of  those  relating  to  the  construction  and  improve- 
ment of  the  canals,  except  so  far  as  the  execution  of  the  laws  relating 
to  such  construction  or  improvement  shall  be  confided  to  the  State 
Engineer  and  Surveyor."  It  has  been  further  directed  in  this  section 
that  he  should  appoint  not  more  than  three  assistant  superintendents, 
whose  duties  should  be  prescribed  by  him,  subject  to  modification  by 
the  Legislature.  And  then  follows  the  general  direction,  upon  the 
construction  and  effect  of  which  this  application  is  dependent,  that 
'*all  other  persons  employed  in  the  care  and  management  of  the 
canals,  except  collectors  of  tolls  and  those  in  the  department  of  the 
State  Engineer  and  Surveyor,  shall  be  appointed  by  the  Superintendent 
of  Public  Works,  and  be  subject  to  suspension  or  removal  by  him ' ' 
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This  power  of  appointment  and  removal  is  urged  by  way  of  answer 
to  the  application,  to  be  unqualified  and  absolute,  beyond  the  power, 
regulation  or  interference,  in  any  respect,  of  the  Legislature  of  the 
State.  But  this  amended  section  was  not  inserted  in  or  added 
to  the  Constitution  to  stand  entirely  unqualified  and  by  itseli 
It  was  made  a  part  of  article  5  of  the  Constitution,  and  placed  in  the 
same  relation  to  it  as  the  preceding  section,  whose  place  it  has  taken, 
was,  providing  for  the  offices  of  the  Canal  Commissioners,  which  were 
abrogated  and  discontinued  by  the  adoption  of  this  section.  And 
placing  it  in  that  position  in  the  Constitution  is  a  circumstance  indi* 
eating  the  intention  to  have  been  that  it  should  be  subject  to  legisla- 
tive  authority,  as  the  preceding  provision  was  whose  place  it  has  now 
been  made  to  occupy.  If  that  had  not  been  the  intention  of  the 
amendment,  it  is  fair  to  presume  that  it  would  have  been  otherwise 
inserted  in  the  Constitution.  And  that  might  very  well  have  been 
done  by  assigning  it  to  some  other  position  where  its  authority  or 
directions  would  remain  free  from  all  additional  qualifications.  But 
that  was  not  the  disposition  which  was  made  of  this  amendment,  but 
it  was  adopted  as  a  substitute  for  the  preceding  section,  occupying 
the  same  position  in  article  5  of  the  Constitution.  And  being  adopted 
and  placed  in  that  position  it  was  subjected  to  the  qualification 
contained  in  section  6  of  the  same  article.  No  intention  has  been 
evinced,  either  by  the  object  or  language  of  the  amendment,  to  relieve 
it  from  this  qualification.  But  by  placing  it  in  the  same  article,  it 
appears  to  have  been  designed  that  it  should  be  qualified  by  what 
has  been  contained  in  that  section,  and  that  has  provided  that  *'  the 
powers  and  duties  of  the  several  boards  and  of  the  several  officers  in 
this  article  mentioned,  shall  be  such  as  now  are,  or  hereafter 
may  be,  prescribed  by  law."  This  section  is  in  no  manner  repug- 
nant to  anything  contained  in  the  amendment,  for  this 
amendment  has  not  provided  that  in  the  exercise  of  this  authority  the 
Superintendent  of  Public  Works  shall  be  free  from  the  control  of  all 
future  legislation.  Neither  has  it  been  declared,  or  provided  by  it^ 
that  the  Superintendent,  in  making  his  appointments,  shall  be  at 
liberty  to  select  the  appointees  from  the  citizens  of  the  State  at  large. 
It  has  neither  expressly  nor  by  implication  declared  that  the  exercise 
of  the  appointing  power  vested  in  him  should  be  free  from  or  not 
subject  to  the  qualifications  which  might  afterwards  be  annexed  to  its 
use  by  judicious  legislation.  And  as  the  section  was  not  adopted  in 
the  form  creating  this  unqualified  authority,  it  must  have  been  the 
intention  to  subject  this  power  of  appointment  to  such  legislation  as 
might  afterwards  be  prescribed  by  law.    Both  the  amendment  and 
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the  other  proyisions  of  the  Constitution  are  required  to  be  considered 
and  construed  together,  and  harmonized  so  far  as  that  may  be  practi- 
cally accomplished.  And  this  construction  not  only  harmonizes  with 
the  general  provisions  contained  in  section  6  of  the  same  arti'^le,  but 
nothing  has  been  inserted  in  the  amendment  evincing  the  design  to 
have  been  that  the  latter  section  should  not  remain  applicable  to  the 
amendment ;  and  that  amendments  to  the  Constitution  after  their 
adoption  shall  be  held  and  considered  to  be  affected  by  the  other 
provisions  contained  in  it,  was  held  be  true  in  Gilbert  Elevated  Com- 
pany u  Anderson  (3  Abb.  N.  C,  434). 

It  was  there  said  by  Allen,  J.:  "So,  too,  the  amendments  and 
directions,  as  adopted  from  time  to  time,  must  be  read,  interpreted 
and  applied  as  parts  of  the  entire  instrument,  and  not  as  isolated 
provisions.  They  do  not  supersede  or  annul  the  prior  enactments 
of  the  Constitution,  except  as  one  clause  or  paragraph  is  expressly 
substituted  for  another."  (Id.,  452.)  And  giving  all  the  authority  to 
this  amendment  mentioned  and  described  in  it,  by  section  6  of  the 
same  article,  the  exercise  of  the  appointing  power  could  still  be  regu- 
lated by  legislation  (Hun.,  vol.  47). 

In  the  same  year  section  4  of  this  article  was  amended  by  providing 
for  the  appointment  of  a  Superintendent  of  State  Prisons,  who.  was  in 
like  manner  given  authority  to  appoint  certain  subordinates;  and  by 
substituting  it  for,  and  giving  it  the  place  of,  the  preceding  section  of 
the  article  and  thereby  subordinating  it  to  section  6.  it  was  made 
further  manifest  that  the  performance  of  the  powers  and  duties  was 
intended  to  be  made  subject  to  the  action  of  the  Legislature.  These 
amendments  were  proposed  by  the  Legislature,  whose  members,  in 
adopting  them,  must  be  presumed  to  have  been  familiar  with  and  to 
have  had  the  other  sections  of  the  article  in  mind  at  the  time,  and  the 
effect  they  might  be  expected  to  have  upon  the  construction  of  the 
amendments  themselves;  and  from  placing  the  amendments  in  this 
part  of  the  article,  good  reason  exists  for  beheving,  as  a  matter  of  fact, 
that  they  were  intended  to  be  qualified  by  what  has  been  provided  for 
by  this  succeeding  sixth  section. 

No  convincing  reason  is  perceived  for  exempting  these  appoint- 
ments from  the  control  of  this  legislation.  Its  object  has  not  been  to 
subvert  or  divest  the  power  of  appointment  created  by  the  amend- 
ments, but  it  has  been  directed  to  secure  such  a  management 
or  use  of  the  power  of  appointment  as  may  render  it  more  efficient, 
competent  and  promotive  of  the  public  welfare  than  it  otherwise 
might  be.  The  object  of  this  legislation  has  been  to  provide  a  mode 
for  first  testing  and  ascertaining  the  competency  and  qualifications  of 
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the  persons  intending  to  be  applicants  for  appointments  to  these 
subordinate  offices  or  positions  mentioned  in  the  statutes^  before  any 
selection  for  either  of  them  shall  be  made.  It  has  been  no  part  of  the 
purpose  of  this  legislation,  or  of  the  rules  adopted  in  pursuance  of  it> 
to  diyest  either  the  Superintendent  of  Public  Works  or  the  Superin- 
tendent of  the  State  Prisons  from  exercising  their  power  of  appoint- 
ment, but  its  sole  object  has  been  to  supply  the  appointing  officers 
with  candidates  for  selection  and  appointment,  found  upon  examina- 
tion to  be  possessed  of  qualifications  rendering  them  entirely  compe- 
tent for  the  discharge  of  the  duties  of  the  offices  for  which  they  may 
be  selected.  The  superintendent  still  remains  Tested  with  the 
unqualified  power  of  appointment,  but  the  selection  of  his  subordi- 
nates has  been  limited  to  the  persons  who,  upon  examination,  are 
in  this  way  first  found  to  be  qualified  for  the  position.  These 
amendments,  as  well  as  the  other  portions  of  the  Oonstitation, 
are  to  be  construed  according  to  the  import  of  the  language 
employed  in  framing  them.  The  same  practical  construction  is  to 
be  given  to  them  as  the  courts  are  in  the  habit  of  applying  to  the 
construction  of  statutory  provisions.  The  object  is  to  extract  the 
meaning  of  the  language  which  has  been  employed.  (People  ex  reL 
Jackson  u  Potter,  47  N.  Y.,  375,  379.)  And  this  rule  has  been 
followed  in  the  federal  courts  when  the  construction  of  provisions  of 
the  Constitution  of  the  United  States  has  been  presented  for  decision. 
And  it  has  been  held  that  the  "  words  are  to  be  taken  in  their  natural 
and  obvious  sense,  and  not  in  a  sense  unreasonably  restricted  or 
enlarged."  (Martin  u  Hunter's  Lessee,  1  Wheaton,  304,  326  ;  Prigg 
V.  Pennsylvania,  16  Peters,  539,  610,  611 ;  Gibbons  u  Ogden,  9 
Wheaton,  1,  188,  189.) 

The  entire  legislative  authority  of  the  State  has  been  vested  by  the 
Constitution  in  the  Legislature.  (Bank  of  Chenango  v.  Brown,  26 
N.  T.,  467,  469.) 

And  no  act  or  act^  of  the  Legislature  are  to  be  disregarded  and 
declared  void  as  in  conflict  with  constitutional  authority  unless  a 
clear  and  substantial  inconsistency  shall  be  found  to  justify  their 
condemnation.     (Matter  of  Bayard,  25  Hun,  546,  547,  548.) 

There  must  be  a  clear  repugnancy  between  the  two,  as  there  must 
be  between  earlier  and  later  legislative  acts,  to  entitle  the  later  act  to 
supersede  or  repeal  the  earlier.  Hankins  v.  Mayor,  etc.  (64  N.  T., 
19,  22),  and  Matter  of  Thirty-fourth  Street  Railroad  Company  (102 
Id.,  343),  where  it  was  said  in  the  course  of  the  opinion  of  Andrews,  J., 
that  "It  needs  no  citation  of  authorities  to  sustain  the  postulate 
that,  except  as  restrained  by  the  Constitution,  the  legislative  power 
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is  tmtrammeled  and  supreme,  and  that  a  constitutional  provision 
which  withdraws  from  the  cognizance  of  the  Legislature  a  partic- 
ular subject,  or  which  qualifies  or  regulates  the  exercise  of  legislatiye 
power  in  respect  to  a  particular  incident  of  that  subject,  leaves  all 
other  matters  and  incidents  under  its  control/'  (Id.,  350.)  And  this 
was  again  repeated  bj  Allen,  J.,  in  Gilbert  Elevated  Company  u 
Anderson  {supra),  in  which  the  principle  was  declared  and  enjoined 
that  "  In  the  interpretation  of  the  Constitution,  all  restrictions  upon 
the  legislative  power  in  matters  affecting  the  general  public  affairs  of 
the  State,  such  matters  as  come  within  the  general  scope  of  ordinary 
legislation,  having  respect  to  the  general  interests  and  the  govern- 
mental policy  of  the  State,  are  to  be  strictly  construed,  and  are  not 
to  be  extended  by  implication  or  inference  t6  matters  not  clearly 
within  the  terms  of  the  restricted  clauses.  It  will  not  be  presumed 
that  the  people  intended  to  derogate  from  the  general  powers  of  the 
Legislature  further  than  they  have  in  express  terms  declared.  All 
legislative  power  is  expressly  committed  to  the  Senate  and  Assembly, 
and  any  limit^ation  of  or  withdrawal  of  such  power  must  be  express;  and 
if  ambiguous  language  is  employed  in  the  imposition  of  restrictions, 
all  doubts  must  be  solved  in  favor  of  the  general  powers  of  the 
Legislature,  and  the  limitations  must  be  confined  within  the  terms 
employed."  (Elevated  Bailroad  Company  v.  Anderson  {supra),  3 
Abb.  N.  C,  452.)  And  the  assertion  of  this  general  principle  certainly 
met  with  no  denial  on  the  part  of  either  of  the  members  of  the  court, 
bat  it  was  apparently  sanctioned  and  approved;  and  it  is  not  giving 
it  too  much  effect  to  say  that  it  maintains  the  legislation  now  in 
controversy. 

Both  these  statutes  and  this  amendment  of  the  Constitution,  pro- 
viding for  the  appointment  and  authority  of  a  Superintendent  of 
Public  Works,  can  well  stand  and  subsist  together,  for  the  superin- 
tendent will  still  have  the  power  of  appointment  which  the  amend- 
ment has  created,  and  the  power  of  removal  also,  even  though  he 
may  be  obliged,  in  exercising  the  former,  to  make  his  selections  for 
subordinate  positions  from  the  persons  certified  to  him  to  be  competent 
and  qualified  for  these  appointments.  There  is  no  such  hostility  or 
conflict  between  the  two  as,  under  the  well- settled  rules  adopted  in 
this  manner  by  the  courts,  will  justify  the  conclusion  that  these 
statutes  can  not  be  applied  to  the  selection  of  these  subordinates 
by  the  Superintendent  of  Public  Works  without  abridging  his  con- 
stitutional authority. 

And  argument  opposed  to  this  construction  has  been  made  by  the 
Attorney-General  from'  that  part  of  section  2  of   article  6  of  the 
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Constitution  which  provides  that  the  Court  of  Appeals  shall  have  the 
appointment,  with  power  of  removal,  of  its  reporter  and  clerk,  and  all 
such  attendants  as  may  be  necessary.  But  this  power  of  appoint- 
ment has  not  been  qualified,  as  the  power  now  in  controversy  has,  by 
section  6  of  article  5  of  the  Constitution.  It  has  been  given  in 
absolute  and  unqualified  terms  to  the  judges  of  the  Court  of  Appeals, 
and  has  not  been  made  subject  to  such  regulations  as  may  be  pre- 
scribed by  law,  as  the  appointing  power  of  the  Superintendent  of  Public 
Works  has.  The  same  answer  is  as  complete  and*effectual  to  the 
effect  of  the  case  of  Menges  u  City  of  Albany  (56  N.  Y.,  374), 
for  the  power  of  appointing  the  commissioners  of  appraisement  was 
given  to  the  court  by  the  Constitution,  without  subjecting  it  to  any 
legislative  qualification,  and  for  that  reason  the  Legislature  could  not 
restrain  or  interfere  with  the  exercise  of  that  authority.  That,  how- 
ever, which  has  been  vested  in  the  Superintendent  of  Public  Works 
is  not  of  this  unqualified  description,  but  it  has  been  created  subject 
to  the  future  action  of  the  Legislature,  so  far  as  that  action  shall  not 
divest  him  of  his  power  of  appointment,  but  merely  regulate  its  exer- 
cise in  such  a  manner  as  shall  be  deemed  by  the  Legislature  to  be 
more  consistent  and  certain  to  secure  the  appointment  of  qualified  and 
competent  subordinates.  That  is  all  that  the  Legislature  has  under- 
taken to  provide  for.  It  is  to  regulate  and  prescribe  the  qualifications 
of  the  persons  who  are  to  be  appointed,  and  that  regulation  has  been 
expected  and  designed  to  secure  the  appointment  of  abetter  qualified 
class  of  incumbents  than  might  be  selected  by  the  superintendent 
without  the  aid  and  assistance  of  the  preceding  examination  the  law 
has  required  to  be  made.  So  far  as  its  enactments  have  extended,  it 
has  not  abridged  the  authority  of  the  superintendent,  but  it  has 
supplied  the  means  which,  in  the  judgment  of  the  Legislature  and 
executive,  are  best  adapted  for  certainly  securing  a  competent  and 
faithful  class  of  incumbents. 

It  appears  that  one  of  the  members  of  the  Civil  Service  Commission 
resigned  his  office  before  the  application  for  this  writ  was  made,  and 
no  person  has  been  appointed  by  the  Governor  to  fill  the  vacancy. 
And  it  has  been  contended  by  the  Attorney-General  that  the  two 
remaining  commissioners  are  incapable  of  executing  the  provisions 
of  the  law  required  to  be  observed  and  carried  into  effect  by  their 
board.  But  this  argument  appears  to  be  opposed  to  section  15  of 
chapter  354  of  the  Laws  of  1883,  by  wtich  it  has  been  enacted  that 
"  a  majority  of  the  members  of  said  board  shall  constitute  a  quorum, 
but  a  less  number  may  adjourn  from  day  to  day.''  One  object  of  this 
provision  was  to  vest  the  majority  with  the  power,  when  there  should 
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be  no  third  commiBsioner,  or  when  he  should  be  unable  to  act  with 
them,  to  execute  the  authority  of  the  statute.  And  haying  been 
in  vested  with  that  power,  it  has  not  been  abrogated  by  the  resigna- 
tion of  the  other  member  of  the  commission,  and  the  omission  to  the 
present  time  of  supplying  his  office  by  appointment.  This  general 
subject  has  been  further  provided  for  by  the  Eevised  Statutes.  It 
was  there  enacted  that  "  Whenever  any  power,  authority  or  duty  is 
confided  by  law  to  three  or  more  persons,  and  whenever  three 
or  more  persons  or  officers  are  authorized  or  required  by  law  to 
perform  any  act,  such  act  may  be  done  and  such  power,  authority  or 
duty  may  be  exercised  and  performed  by  a  majority  of  such  persons 
or  officers  upon  a  meeting  of  all  the  persons  or  officers  so 
intrusted  or  empowered,  unless  special  provision  is  otherwise 
made ;  and  whenever  a  duty  has  been  or  shall  be  enjoined  by 
law  upon  three  or  more  persons  or  officers,  and  one  or  more  of 
them  shall  have  died,  or  have  become  mentally  incapacitated  to  act, 
or  shall  refuse  or  neglect  to  attend  a  meeting  of  such  persons  upon 
reasonable  personal  notice  thereof,  then  the  action  of  a  majority  of 
the  whole  number  appointed  shal]  be  binding  and  effectual  for  all  the 
purposes  for  which  they  were  appointed,'  unless  special  provision  is 
otherwise  made  in  existing  laws."  (3  R  S.  f6th  ed.],  862,  §  29.)  And 
this  case  is  within  the  spirit  and  intent  of  this  section,  for  after  the 
resignation  of  the  third  commissioner  there  was  no  person  to  be 
invited  to  meet  with  the  other  two,  or,  in  fact  to  meet  with  them,  and 
their  power  to  act  accordingly  became  unqualified.  And  this  author- 
ity also  has  the  sanction  of  The  People  ex  rd.  Kingsland  v.  Palmer 
(52  N.  Y.,  83;  87, 88).  There  is  nothing  in  the  nature  of  the  power  vested 
in  the  commissioners  necessarily  requiring  on  their  part  the  action  and 
concurrence  of  more  than  a  majority  of  the  members  of  the  board. 
The  examinations  provided  for  may  be  completely  made  under  their 
authority,  and  they  are  entirely  competent  to  certify  the  result  to  the 
officers  authorized  to  make  selections  and  appointments.  And  as  the 
statutes  which  have  been  considered  do  not  appear  to  be  in  conflict 
with  the  constitutional  amendment,  the  motion  for  the  mandamus 
should  be  allowed  to  prevail 
Application  denied. 
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.OPINION  OF  THE  COUBT  OF  APPEALS,  JUNE  5,  1888  (Sickles, 

109  N.  Y.,  564). 

The  People  ex  rel.  Thomas  G.  Killeen,  Appellant,  v.  Clarencb 

B.  Angle,  Secretary,  etc,  Respondent 

Under  the  provisions  of  the  State  Constitution,  as  amended  in  1873 
(article  5,  section  3),  conferring  upon  the  Superintendent  of  Public 
Works  the  power  to  select  and  appoint  his  subordinates,  that  officer 
has  the  exclusive  power  to  determine  as  to  the  propriety  of  such 
appointments  and  the  sufficiency  of  the  qualifications  of  proposed 
appointees. 

Any  legislation,  therefore,  which  relieves  the  superintendent  from  the 
obligation  to  exercise  his  judgment  and  skill  in  making  an  appoint- 
ment, or  imposes  restrictions  upon  the  exercise  of  the  power  con- 
ferred, is  unconstitutional. 

The  provision  of  said  Constitution,  contained  in  the  same  article  as 
the  one  above  referred  to  before  it  was  amended  (article  5,  section 
6),  declaring  that  the  powers  and  duties  of  the  boards  and  officers 
mentioned  in  the  article  "  shall  be  such  as  are  now  or  may  be  here- 
after prescribed  by  law,"  does  not  apply  to  the  officers  created  by 
the  amendment 

Constitutions,  as  well  as  statutes,  must  be  so  interpreted  as  to  give 
effect  to  every  part  thereof  and  leave  each  part  some  office  to 
perform;  a  construction  is  unauthorized  which  deprives  any  part 
of  effect  and  meaning  when  it  is  susceptible  of  another  interpreta- 
tion. 

Where  there  is  a  repugnancy  between  a  constitutional  amendment 
and  some  provision  in  the  original,  which  can  not  be  so  construed 
as  to  have  them  both  stand  and  leave  to  each  a  legitimate  office  to 
perform,  the  original  must  be  deemed  to  have  been  repealed  by  the 
amendment. 

Accordingly  held,  that  the  subordinates,  whom  said  superintendent  is 
so  authorized  to  appoint,  do  not  come  under  the  act  creating  the 
Civil  Service  Commission  (chapter  354,  Laws  of  1888) ;  and  that  the 
said  act  and  the  rules  promulgated  under  it,  so  far  as  they  attempt  to 
intrench  upon  this  power  of  appointment,  are  inoperative  and  void. 

f  Argued  April  24,  1888;  decided  June  5,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court  in 
the  First  Judicial  Department,  made  January  23,  1885,  the  nature  of 
which  is  set  forth  in  the  opinion.     (Reported  below,  47  Hun.,  183.) 

Everett  P.   Wheeler,  for  appellant. 

•  • 

Though  the  Legislature  has  no  power  under  the  language  of  a 
particular  Constitution  to  appoint  persons  to  office,  yet  it  may 
constitutionally  regulate  the  mode  of  appointment.  (People  u.  Hurl- 
but,  24  Mich.,  44;  State  u.  Kenno,  7  Ohio  St,  546;  Capen  v,  Foster, 
12  Pick.,   485;  People   v,    Lacombe,  99  N.  Y.,  43.)     The  right  of  the 
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liegislature  to  prescribe  and  ascertain  qualifications  is  not  inconsistent 
with  the  executive  power  of  appointment.  {Ex  parte  Curtis,  106  U.  S., 
371 ;  XJ.  S.  u.  Curtis,  12  Fed.  Eep.,  484.)  The  Legislature  may  regulate 
the  exercise  of  a  power  conferred  upon  a  coordinate  branch  of  the 
government  (Const  of  N.  Y.,  art  6,  sec.  6;  People  u.  Dwyer,  90  N.  Y., 
402;  in  re  Oldham,  89  N.  C,  23.)    An  act  will  not  be  declared  void 
unless  clearly  unconstitutiona].     (Metropolitan  Bank  v.  Van  Dyke,  27 
N.  Y.,  409;  in  re  Jackson,   14  Blatchf.,  246;   McCuUoch  v.  State  of 
Maryland,  4.   Wheat,  421,  423;    People  v.  Flagg,  46  N.  Y.;    People 
exreL  Hatfield  u.  Comstock,  78  id.,  361;  tare  Thirty-fourth  Street  R 
R  Co.,  102  id,  343, 350;  People  ex  rel  Smith  u  Fisher,  24  Wend.,  220; 
Lewis'  Appeals,  67  Penn.  St,  153;  in  re  Gilbert  El.  E.  R  Co.,   70 
N.   Y-,  361;  People  ex  reL  Williams  v.  Dayton,  55  id.,  380;  People 
V.  Superyisors  of  Orange,  17  id.,  241.)    The  true  rule  is  that  amend- 
ments   and    additions  to  the  Constitution    must    be  read    in  con- 
nection   with   the  whole    instrument,    and    do    not    supersede   any 
provision   to  which  they  are  not  absolutely  repugnant     (Gilbert 
EL  R  R   Co.    V.    Anderson,    3    Abb.    N.    C.    452;    Settle    u   Van 
Evrea,  49  N.  Y.,  284;  Manley  v  State,  7  Ind.,  135;  in  re  Clinton  St,  2 
Brewst    [Penn.],  599;  Sedgwick  on  Statutory  and  Const  Law,  106; 
Holbrook  v,  Nichol,  36  111.,  161.)    Public  offices  in  this  State  are  not 
incorporeal  hereditaments,  nor  have  they  the  character  or  qualities  of 
grants,  but  they  are  agencies.    They  are  created  for  the  benefit  of  the 
public,  and  not  granted  for  the  benefit  of  the  incumbent     ( Connor  v. 
City  of  New  York,  5  N.  Y.,  294;  Smith  u.  City  of  Poughkeepsie,  37  id., 
511.)     The  Civil  Service  Act  is  not  in  violation  of  article  12  of-  the 
Constitution,  which  provides  that  "  no  other  oath,  declaration  or  test 
shall  be  required  as  a  qualification  for  any  office  of  public  trust." 
{In  re  Met  G.  L.  Co.,  84  N.  Y.,  526;  People  u  Briggs,  50  id.,  553.) 
The    clause    in    the    Federal    Constitution    as   to    the    appointing 
power     construed.     (Brown    u     United    States.,    113    U.    S.,    571; 
People  V.  Dayton,  55  N.  Y.,  367  ;  Stewart  v.  Laird,  1  Cranch,  299,  30.9) 
Congress  has  power  to  prescribe  the   qualifications  of  persons  to  be 
appointed  by  the  executive  and  to  provide  means  for  ascertaining  such 
qualifications  by  implication  from  its  legislative  power,  and  this  is  not 
inconsistent  with  the  power  of  appointment  vested  solely  in  the  exec- 
utive.    (XJ.  S.  V.  Hartwell,  6  Wall.,  393,  394.) 

D.  O'Brien,  for  respondent:  • 

The  power  given  to  the  heads  of  the  various  departments  of  the 
State  government  to  appoint  subordinates  is,  as  a  general  rule,  a 
statutory  one.    In  so  far  as  it  is  conferred  by  statute,  it  may  be  taken 
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away  by  the  same  power  which  conferred  it.  It  may  be  modified,  or 
the  Legislature  may  provide  for  its  exercise  under  certain  conditions' 
restrictions  and  lioiitations,.  but  when  the  power  and  duty  to  appoint 
is  conferred  by  the  Constitution  itself,  as  in  the  case  at  bar,  the  Legis- 
lature can  not  interfere;  and  the  Civil  Service  act  and  the  regulations 
under  it,  so  far  as  they  attempt  to  limit  the  power  of  appointment 
conferred  upon  the  Superintendent  of  Public  Works,  are  void. 
(Const,  art.  5,  sec.  3;  Barker  u.  People,  3  Cow.,  686;  Mengeff  u  City  of 
Albany,  56  N.  T.,  374.)  If  the  word  test,  as  used  in  article  12  of  the 
Constitution,  is  to  be  given  the  same  meaning  as  the  Legislature  gave 
it  in  section  15  and  other  sections  of  the  act  of  1883,  then  the 
provisions  of  said  article  as  to  the  oath  to  be  taken  by  officers  operates 
as  a  limitation  upon  the  power  of  the  Legislature  to  require  appli- 
cants for  positions  under  the  Superintendent  of  Public  Works  to 
possess  any  other  qualifications  than  those  expressly  required  by  the 
Constitution.  (Barker  v.  People,  3  Cow.,  686;  People  u  McEinney,  52 
N.  Y.,  374.) 

BuGEB,  Ch.  J. —  This  appeal  brings  before  us  for  review  an  order  of 
the  General  Term  of  the  Supreme  Court  denying  an  application  for  a 
mandamus  to  compel  the  New  York  Civil  Service  Commission  to  admit 
the  relator  to  examination  as  to  his  fitness  to  perform  the  duties  of 
the  office  of  clerk  to  the  collector  of  canal  statistics.  It  is  claimed 
that  the  relator  became  entitled  to  the  writ  by  virtue  of  the  provisions 
of  chapter  354  of  the  Laws  of  1883,creating  a  Civil  Service  Commission 
and  the  rules  issued  in  pursuance  of  authority  thereby  conferred- 
It  must  be  conceded  that  this  claim  is  well  founded,  provided  the 
statute  and  rules  are  to  be  enforced  according  to  their  plain  meaning 
and  intent.  It  is,  however,  contended  by  the  respondent  that,  so  far 
as  such  statutes  and  rules  intrench  upon  the  power  and  authority  to 
manage  and  control  the  business  of  the  canal  department,  and  appoint, 
remove  and  suspend  subordinates  at  pleasure,  conferred  upon  the 
Superintendent  of  Public  Works  by  the  Constitution,  they  are  uncon- 
stitutional and  void,  and,  therefore,  neither  impose  the  duty  nor  confer 
authority  upon  the  Commission  to  make  the  examination  applied  for. 
This  contention  brings  before  the  court  one  of  the  most  important 
and  delicate  duties  it  is  called  upon  to  perform,  viz.,  that  of 
pronouncing  upon  the  constitutionality  of  an  act  of  the  Legislature, 
and,  within  settled  rules,  it  requires  a  case  to  be  made  showing  clearly 
that  the  statute,  when  fairly  and  reasonably  construed,  is  brought 
into  conflict  with  some  provision  of  the  Constitution,  before  the  court 
can  be  be  justified  in  pronouncing  it  an  unauthorized  expression  of 
legislative  wilL    If  the  act  and  the  Constitution  can  be  so  construed 
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as  to  enable  both  to  stand  and  each  can  be  gi^en  a  legitimate  office  to 
perform,  it  is  the  duty  of  the  court  to  give  them  such  constmction; 
bat  if  this  can  not  be  done,  it  is  equally  our  duty  to  declare  the 
supremacy  of  the  constitutional  provision,  and  the  nullity  of  the 
statute.  While  every  presumption  is  in  favor  of  the  constitutionality 
of  the  law,  if,  nevertheless,  it  appears  that  its  enforcement  must 
necessarily  produce  a  conflict  with  the  letter  or  spirit  of  the 
Constitution,  it  is  the  duty  of  the  court  to  condemn  the  law. 

There  is  but  little  dispute  between  the  parties  as  to  the  rules 
governing  the  interpretation  of  statutes,  and  that  subject  may 
be  disposed  of  by  reference  to  the  rule  stated  in  the  head-note  of 
the  People  ex  rd.  Jackson  v.  Potter  (947  N.  Y.,  375),  which  reads 
as  follows:  ''The  established  canons  of  construction  applicable 
to  statutes,  to  wit:  that  the  intent  of  the  lawmaker  is  to  be 
sought  for,  and,  when  discovered,  is  to  prevail  over  the  literal 
meaning  of  the  words  of  any  part  of  the  law;  and  that  this 
intent  is  to  be  discovered,  not  alone  by  considering  the  words 
of  any  part,  but  by  ascertaining  the  general  purposes  of  the 
whole,  and  by  considering  the  evil  which  existed  calling  for  the  new 
enactment,  and  the  remedy  which  was  sought  to  be  applied,  apply  as 
well  to  the  construction  of  a  constitution  as  to  that  of  a  statute  laW." 
It  will  be  convenient  then,  at  the  outset,  to  refer  briefly  to  the  history 
of  the  constitutional  amendment  of  1876,  and  the  causes  which  led  to 
its  adoption,  and  thus  obtaiQ  a  view  of  the  object  which  its  framers 
designed  to  accomplish  thereby.  Previous  to  its  adoption,  for  many 
years  the  management  and  control  of  the  canals  of  the  State  had  been 
mainly  intrusted  to  the  supervision  of  three  Canal  Commissioners, 
each  one  having  special  charge  of  a  separate  division  of  the  canal,  and 
to  a  Board  of  Canal  Commissioners  and  the  Canal  Board,  each  having 
functions  to  perform  with  sometimes  joint  and  sometimes  divided 
responsibility  therefor.  Under  such  an  administration  of  canal  affairs 
great  complaints  had  been  made  of  the  waste,  extravagance  and 
inefficiency  of  the  system,  and  the  facilities  for  fraudulent  practices 
afforded  to  public  peculators,  and  the  difficulty  of  determining,  in  the 
multiplicity  of  the  officers  having  authority  over  the  subject,  who  was 
iustly  responsible  therefor.  It  was  therefore  considered  desirable 
hat  a  change  should  be  made  in  the  method  of  conducting  that 
:)epartment  of  the  public  business.  (Appleton's  EncyclopsBdia  for 
1875,  title  New  York.)  After  a  lengthy  and  continued  discussion  of 
he  subject,  it  was,  by  very  general  consent,  determined  that  a  system 
>y  which  tjie  duties  theretofore  performed  by  the  various  boards  and 
officers  having  charge  thereof  should  be  devolved  upon  a  single  officer 
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who  ahould  give  securitj  and  be  held  solely  respoiiBible  for  the  faith- 
ful performance  of  such  duties,  would  effect  the  reforms  deemed 
desirable,  and  the  amendment  to  the  Constitution  was  therefore 
adopted.  So  far  as  it  is  material  to  the  questions  here  inyolved,  it 
reads  as  follows : 

"  A  Superintendent  of  Public  Works  shall  be  appointed  bj  the 
Governor.  *  *  *  He  shall  be  required  by  law  to  give  security 
for  the  faithful  execution  of  his  office  before  entering  upon  the  duties 
thereof.  He  shall  be  charged  with  the  execution  of  all  laws  relating 
to  the  care  and  navigation  of  the  canals  and,  ^  ^  *  subject  to 
the  control  of  the  Legislature,  he  shall  make  the  rules  and  regulations 
for  the  navigation  or  use  of  the  canals.  ^^  '^  '^  The  Superintendent 
of  Public  Works  shall  appoint  not  more  than  three  assistant  superin- 
tendents, whose  duties  shall  be  prescribed  by  him,  subject  to  modifi- 
cation by  the  Legislature.  ^  -^  -^  All  other  persons  employed  in 
the  care  and  management  of  the  canals,  except  collectors  of  tolls  and 
those  in  the  department  of  the  State  Engineer  and  Surveyor,  shall  be 
appointed  by  the  Superintendent  of  Public  Works  and  shall  be  subject 
to  suspension  and  removal  by  him." 

It  is  apparent  from  these  provisions  that  it  was  intended  thereby  to 
create  a  new  scheme  for  the  management  of  the  canal  affairs  of  the 
State;  the  principal  feature  of  which  was  to  give  large  authority  to  the 
superintendent  in  his  management  and  control,  and  to  hold 
him  to  personal  accountability  for  any  failure  to  exercise 
such  powers  in  the  interest  and  for  the  benefit  and  advan- 
tage of  the  people.  As  an  incident  of  this  scheme  the 
superintendent  was  given  power,  subject  only  to  his  sense  of  duty 
and  the  obligations  of  his  oath  of  office,  to  select  and  appoint  his 
subordinates,  and  was  to  be  made  personally  responsible  for  the 
faithful  performance  of  the  duties  assigned  to  them.  It  was  plainly 
intended  thereby  to  leave  to  the  superintendent  exclusively  the 
determination  of  the  propriety  of  such  appointments  and  the  suffi- 
ciency of  the  qualifications  possessed  by  proposed  appointees  and  to 
hold  him  responsible  for  the  faithful  exercise  of  his  intelligence, 
judgment  and  discretion  in  the  performance  of  that  duty.  The  broad 
grant  of  power  excludes  the  idea  that  it  was  intended  that  he  should 
be  hampered,  restricted  or  regulated  in  its  exercise  by  any  extraneous 
authority  whatever,  except  such  as  might  be  authorized  by  other 
constitutional  limitations  expressly  applicable  thereto.  When  this 
amendment  was  adopted,  the  people  had  plainly  before  them  the 
question  of  the  mode  thereafter  to  be  pursued  in  appointing  subordinate 
officers  of  the  canals,  and  they  decided  to  confide  their  selection  to 
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the  superintendent  and  trust  to  his  judgment  for  the  faithful  perf orm- 
anoe  of  that  duty.  This  decision  can  not  be  reversed  or  disregarded 
without  overthrowing  the  fundamental  law,  although  it  may  be 
thought  that  a  better  method  of  performing  such  duties  has  since 
been  discovered.  Any  provision  of  law,  therefore,  which  materially 
interferes  with  the  freedom  of  selection  conferred  upon  the  superin- 
tendent and  the  Uncontrolled  exercise  of  his  judgment  in  investigat- 
ing and  determining  the  fitness  and  propriety .  of  contemplated 
appointments,  seems  to  us  not  only  to  conflict  with  the  terms  of  the 
Ck>ii8titution,  but  plainly  to  violate  its  spirit  and  intent.  (Menges  u 
Caty  of  Albany,  66  N.  Y.,  374.) 

A  very  brief  summary  of  the  provisions  of  chapter  854  of  the  Laws 
of  1883  and  the  rules  adopted  thereunder,  so  far  as  they  are  material 
to  this  discussion,  will  show  to  what  extent,  if  any,  the  choice  of  the 
superintendent  in  the  appointment  of  his  subordinates  has  been 
affected  by  the  Civil  Service  legislation.  The  act  provides  for  the 
appointment  by  the  Oovernor,  with  the  advice  and  consent  of  the 
Senate,  of  three  persons  to  constitute  a  Civil  Service  Commission. 
This  Commission  is  charged  with  the  duty  of  aiding  the  Oovernor  in 
preparing  rules  to  carry  into  eiffect  the  act,  and,  among  other  things, 
to  provide  for  competitive  examinations,  for  testing  the  fitness  of 
applicants  for  public  service,  now  classified  or  to  be  classified  here- 
after. ,It  was  further  provided  that  "all  the  offices,  places  and 
employments  so  arranged  or  to  be  arranged  in  classes  shall  be  filled 
by  selections  from  among  those  graded  highest  as  the  results  of  such 
competitive  examinations."  Section  7  then  enacts  that  "after  the 
termination  of  eight  months  from  the  expiration  of  the  present  session 
of  the  Legislature,  no  officer  or  clerk  shall  be  appointed  to,  or 
promoted  in  either  of  the  said  classes  now  existing,  or  that  may  be 
arranged  hereafter,  pursuant  to  said  rules,  until  he  has  passed  an 
examination  or  is  shown  to  be  specially  exempted  from  such  examina- 
tion in  conformity  herewith." 

It  was  conceded  that  the  office  sought  by  the  relator  is  classified 
in  such  rules,  under  Schedule  "  B,"  as  an  office  subject  to  the 
provisions  of  the  act.  By  rule  17,  it  was  further  provided, 
"Whenever  any  officer  having  the  power  of  appointment  to 
or  employment  in  any  grade  or  subdivision  in  this  schedule  shall  so 
request,  the  Commission  shall  certify  to  him  the  names  of  three 
eligible  persons  who  are  graded  highest  on  the  proper  register,  indi- 
cating such  of  them,  if  any,  as  have  been  honorably  discharged  from 
the  military  or  naval  service  of  the  United  States  in  the  late  war. 
From  the  three  persons  whose  names  are  so  certified,  the  officer 
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sball  make  a  selection  to  fill  the  vacant  place,  subject,  however,  to  the 
provisions  of  rule  44/'  This  rule  requires  such  appointment  to  be 
filled  by  a  person  honorably  discharged  from  the  army  or  navy  in  the 
late  war,  though  graded  lower  than  the  others  so  examined,  provided 
there  be  such  persons  on  iiie  list  furnished.  It  thus  appears  that  the 
superintendent  is  absolutely  prohibited  from  making  any  appointment 
to  a  place  authorized  by  the  Constitution  to  be  fill#d  by  him,  unless 
such  person  has  passed  the  examination  required  by  the  act  He  is 
further  restricted  to  a  selection  from  among  the  names  of  three 
.persons  certified  to  him  by  the  Oommission,  unless  one  of  such 
persons  shall  be  a  soldier  or  sailor  honorably  discharged  from  the 
service  of  the  United  States  in  the  late  war,  in  which  case  he  is 
required  to  appoint  such  soldier  or  sailor,  whatever  his  grade  may  be, 
upon  such  list,  to  the  exclusion  of  all  other  applicants.  We  are  not 
at  all  disposed  to  question  the  merits  of  the  scheme  of  Civil  Service 
administration  which  has  been  inaugurated  under  these  laws,  but  we 
believe  that  one  which  more  effectually  annuls  and  overthrows 
the  system  of  canal  management  provided  by  the  Constitution 
could  scarcely  be  devised.  Under  this  law,  the  superintendent 
is  absolutely  deprived  of  the  exercise  of  any  judgment,  choice  or  dis- 
cretion in  the  matter,  and  is  required  in  some  cases  to  appoint  the 
single  individual  whose  name  is  presented  to  him  by  the  Commiaaion, 
and  in  all  other  cases  his  choice  is  limited  to  a  selection  from. among 
three  persons  whose  names  may  or  may  not  be  all  submitted  to  him 
by  the  same  body.  Under  the  Constitution  the  superintendent  is  at 
liberty  to  select  any  person  for  appointment  from  among  the  million 
or  more  citizens  of  the  State  eligible  to  such  office,  while  under  the 
statute  he  can,  at  the  best,  only  select  from  the  three  names  furnished 
to  him  by  a  tribunal  over  whom  he  has  no  control  and  the  efficiency 
of  whose  tests  he  may  entirely  disapprove.  Whether  this  mode  of 
selecting  the  officers  in  question  is  a  wise  and  better  one  than  that 
provided  by  the  Constitution  can  not  affect  the  decision  of  this  appeal, 
for  the  sole  question  here  is  whether,  in  its  practical  operation,  the 
statutory  scheme  takes  away  the  power  otherwise  bestowed  by  the 
organic  law.  It  is  also  quite  immaterial  that  the  board  authorized  to 
present  names  for  the  superintendent's  choice  determine  such  names 
by  arbitrary  rules  which  exclude  the  idea  of  any  discretion  or  per- 
sonal preference  on  its  part  in  their  selection,  for  the  question  is 
whether  the  mode  provided  materially  impaii's  or  destroys  the  schenae 
provided  by  the  Constitution.  If  it  does,  then  it  is  repugnant  to  the 
Constitution  and  must  be  condemned,  for  the  law  imputes  to  the 
Legislature  an  intention  to  effect  those  results  which  are  the  neces- 
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saxy  and  natural  consequences  of  the  execution  of  the  laws  enacted 
by  it.  It  seems  to  us  that  this  law  leaves  to  the  superintendent  only 
ihe  barren  office  of  issuing  a  commission  to  a  person  whom  others 
have  selected  for  his  adoption,  whereas  the  Constitution  provides  that 
he  shall  be  the  exclusive  actor  in  determining  the  wisdom  and  pro- 
priety of  the  proposed  appointment  (Menges  u  City  of  Albany,  56 
N.  T.,  374) 

It  can  not  be^reasonably  contended  that  the  superintendent  has, 
under  this  system,  any  such  freedom  of  action  and  choice  as  is 
implied  in  the  power  to  appoint  his  subordinates  and  perform  the 
duties  charged  upon  him  by  the  Constitution.  Such  power  embraces 
in  its  exercise  not  only  perfect  liberty  of  choice  as  to  the  persons  to 
be  appointed,  but  the  duty  of  personally  investigating  the  character 
and  qualifications  of  the  proposed  appointee,  and  determining  his 
fitness  to  discharge  the  services  required  of  him.  This  was  a  duty 
which  the  Constitution  required  him  personally  .to  perform,  and  which 
he  could  not  lawfully  delegate  to  any  other. .  (Menges  u  City  of  Albany, 

Any  legislation  which  relieves  him  from  the  obligation  to  exercise 
»his  judgment  and  skill  in  the  service  of  the  people  deprives  them  of 
the  contemplated  benefits  arising  therefrom,  and  effects  a  radical 
change  in  the  scheme  inaugurated  by  the  constitutional  provisions. 
The  great  impropriety  of  such  a  construction  is  made  apparent  by  the 
consequences  which  would  follow  from  taking  away  the  selection  and 
apx>ointment  of  his  subordinates,  and  at  the  same  time  holding  him 
criminally  and  pecuniarily  responsible  for  the  effects  of  their  miscon- 
duct and  inefficiency  in  the  performance  of  their  duties. 

How  far  the  Legislature  may  circumscribe  by  general  laws  the 
eligibility  of  the  citizen  to  fill  offices  in  the  Civil  Service  of  the  State, 
by  declaring  disqualifications  therefor,  arising  out  of  special  circum- 
stances or  inconsistent  employments,  it  is  unnecessary  and  would  now 
be  unprofitable  to  consider;  but  we  think  it  entirely  clear  that  it  has 
no  power  to  impose  restrictions  directly  upon  one  who  possesses 
constitutional  authority,  which  practically  destroys  or  impairs  the 
exercise  of  such  authority.  The  vice  of  this  legislation  is  that  it  is 
directed  at  the  appointing  power  alone,  and  enjoins  it,  in  imperative 
terms,  to  refrain  from  the  exercise  of  that  power,  except  under  condi- 
tions and  restrictions  imposed  by  the  legislative  will  alone. 

It  is  further  contended  by  the  relator  that  section  6  of  article  5  of 
the  Constitution  gives  some  support  to  the  legislation  under  consid- 
eration. That  section  provides,  in  general  terms,  that  "the  powers 
and  duties  of  the  several  boards  and  of  the  several  officers  in  this 
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article  mentioned,  shall  be  such  as  now  are  or  may  be  hereafter  pre- 
scribed by  law."  This  section  was  contained  in  original  article  6  of 
the  Constitution  of  1846,  and  applied  to  a  large  number  of  State 
officers  and  boards,  besides  those  of  Canal  Commissioners,  which 
were  abrogated  by  the  amendment  of  1876.  The  section  has,  there- 
fore, a  wide  operation,  even  though  it  be  held  not  to  apply  to  the 
officers  created  by  the  amendment. 

Under  well-settled  rules  of  construction  we  think  that  there  is  the 
most  conclusive  reason  to  be  drawn  from  the  language  of  the  amend- 
ment itself  for  holding  that  it  was  not  intended  that  the  section 
quoted  should  apply  to  the  Superintendebt  of  Public  Works.  While 
in  the  act  of  framing  this  amendment,  the  question  was  presented  to 
its  authors  how  far  the  powers  therein  attempted  to  be  conferred 
should  be  limited  by  the  supervision  of  the  Legislature;  and,  with 
reference  to  that  subject,  they  twice  expressed  themselves  in  clear  and 
explicit  terms.  Thus  the  superintendent  was  authorized  to  prescribe 
the  duties  of  the  assistant  'superintendents,  subject  to  modification  by 
the  Legislature,  and  also  to  make  rules  and  regulations  for  the  use 
and  management  of  the  canals,  subject  to  the  same  regulations.  These 
provisions  were  entirely  unnecessary  if  it  were  supposed  that  thcT 
offices  provided  for  by  the  amendment  were  subject  to  the  operation 
of  section  6  of  article  5. 

Under  established  rules  of  construction  these  express  provisions 
for  the  supervision  by  the  Legislature  over  the  cases  referred  to 
afford  the  strongest  implication  that,  in  other  respects,  it  was  not 
intended  to  leave  the  powers  conferred  by  the  amendment  to  sudi 
cqiitrol  or  supervision.  "  Expreasio  unius  peraonas  vdrei  est  exclusio 
aUerius," 

We,  however,  yield  our  fullest  sanction  to  the  doctrine  that  an 
amended  Constitution  "  must  be  read  as  a  whole  and  as  if  every  part 
had  been  adopted  at  the  same  time  and  ias  one  law,  and  effect  must  be 
given  to  every  part  of  it,  each  clause  explained  and  qualified  by  every 
other  parf  (Gilbert  Elevated  Railroad  Company  u  Anderson,  3 
Abb.  N.  C,  452.) 

But  when  this  is  done,  the  question  remains  whether  the  framers 
of  the  amendment  intended  that  general  provisions  contained  in  the 
original  instrument  should  be  applicable  to  the  subject  of  such 
amendment  It  would  be  quite  absurd  to  suppose  that,  while  framing 
an  elaborate  scheme  of  public  policy  to  be  incorporated  in  the  funda- 
mental law  of  the  State,  they  intended  to  subject  it  to  the  operation 
of  general  provisions  of  the  same  instrument  which  might,  when 
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applied  thereto,  annul  the  express  grants  of  power  therein  contained, 
and  authorize  each  successive  Legislature  to  oyerthrow  and  destroy 
the  whole  object  and  eiffect  of  the  amendment  adopted.  To  hold  that 
this  was  the  intention  of  the  authors  of  the  amendment  would  require 
us  not  only  to  stultify  them,  but  would  stamp  their  work 'as  an  idle 
ceremony  of  no  practical  importance.  It  is  a  primary  rule  of  con- 
struction that  statutes  must  be  so  interpreted  as  to  give  effect  to 
every  part  thereof  and  leave  each  part  some  office  to  perform;  and 
any  construction  which  deprives  any  part  of  a  statute  of  effect  and 
meaning,  when  it  is  susceptible  of  another  interpretation,  is  wholly 
without  support  from  any  authority. 

It  is  also  a  familiar  rule  of  construction  that  if  there  be  any  repug- 
nancy between  an  amended  statute  or  law  and  the  original,  which 
can  not  be  so  construed  as  to  leave  them  both  to  stand,  and  each  have 
a  legitimate  office  to  perform,  the  original  enactment  must  be  deemed 
to  have  been  repealed  by  the  later  expression  of  the  legislative  will* 
(Gilbert  Elevated  Railroad  Company  u  Anderson,  3  Abb.  N.  C,  434, 
453;  Harrington  v.  Trustees  of  Rochester,  10  Wend.,  547.) 

These  rules  apply  as  well  to  the  interpretation  of  constitutions  as  of 
statutes.  In  People  ex  reL  Jackson  v.  Potter  (supra),  it  was  said  that 
"when  provisions  are  made  for  contingencies  apprehended,  or  for 
occasional  and  temporary  needs,  they  can  not  be  so  interpreted  as  to 
clash  with  the  general  design,  but  should  be  in  harmonious  subser- 
vience thereto,  and  if  their  terms  conflict  with  those  provisions  which 
'  are  made  part  of  the  essential  framework  of  the  general  plan,  and 
are  of  usual,  continuous  and  imperious  operation,  the  former  must 
yield  and  adapt  themselves  to  the  latter." 

We  are,  therefore,  of  the  opinion  that  section  6  of  article  5  does 
not  apply .  to  the  Superintendent  of  Public  Works,  so  far  as  the  Oon- 
stitution  confers  power  upon  him  to  perform  the  duties  of  that 
office,  and  that  his  subordinates  do  not  come  under  the  operation  of 
the  act  creating  the  Civil  Service  Commission. 

It  follows  that  the  order  of  the  court  below  should  be  affirmed. 

All  concur.     Order  affirmed. 
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SUPERIOK  COURT  OF  BUFFALO. 

Special  Term  {January  5, 1889). 
In  re  Gapfnbt. 

■ 

Offwe  ar^d  Officer  —  Appointment  of  Subordinates  —  Civil  Service  Ixxu^ 

The  chftrter  of  the  city  of  Buffalo,  title  %  section  16,  provides  for  the 
giving  of  official  bonds  by  certain  specified  elective  city  officers, 
and  that  "all  other  officers  and  persons  appointed  by  virtue  of  this 
act  may  by  ordinance  be  required  to  give  a  like  bond  or  undertak- 
ing." Under  title  2,  section  59,  ''the  officer  and  his  sureties  shall  be 
liable  on  his  official  bond  for  the  conduct  of  the  deputy  and  clerks 
appointed  by  him."  Heldy  that  section  16  does  not  authorize  the 
requirement  of  a  bond  from  the  assessor,  who  is  not  included 
among  the  elective  officers  specified,  and  whose  duties  are  of  a 
judicial  character,  and,  therefore,  a  clerk  appointed  by  him  does  not 
come  under  the  exception  in  the  Civil  Service  Law  (Laws  N.  Y., 
1883,  chapter  354,  section  8),  as  the  subordinate  of  an  officer, 
"  for  whose  erroi-s  or  violations  of  duty  such  officer  is  financially 
responsible." 

Application  of  William  F.  Gtiffney  for  a  writ  of  mandamus  against 
Philip  Becker  as  mayor  of  Buffalo. 

WiUiam  F.  Sheehan^  for  petitioner. 

Almy  db  Keep  (Ansley  Wilcox,  of  counsel),  for  defendant 

Trrns,  J. — ^The  petitioner,  William  F.  Gaffney,  a  clerk  in  the  assessor's 
office,  applies  for  a  peremptory  writ  of  mandamus  compelling  Philip 
Becker,  as  mayor  of  the  city  of  Buffalo,  to  sign  and  approve  two  war- 
rants drawn  in  favor  of  Gaffney  for  his  salary  as  such  clerk  for  the 
months  of  August  and  September,  1888.  The  peGtioner  was 
appointed  a  clerk  in  the  assessors'  office  without  first  having  passed 
an  examination  by  the  Civil  Service  Commissioners.  No  money  can 
be  drawn  from  the  city  treasury  for  any  purpose  except  upon  a 
warrant  authorized  by  the  common  council,  and  signed  by  the  mayor 
and  city  clerk,  and  countersigned  by  the  comptroller.  The  warrants 
in  favor  of  Gaffney  were  directed  to  be  drawn  by  the  common 
council,  and  in  accordance  therewith  were  prepared  and  signed  by 
the  city  clerk,  and  by  him  presented  to  the  mayor  for  his  signature. 
The  mayor  refused  to  sign  the  warrants  upon  the  ground  that 
Gaffaey  was  appointed  a  clerk  without  first  having  passed  a  Civil 
Service  examination,  and  without  being  certified  by  the  Civil  Service 
Commissioners,  in  violation  of  chapter  854  of  the  Laws  of  1883,  as 
amended  by  chapter  410  of  the  Laws  of  1884.  In  the  rules  prescribed 
by  the   mayor  for  the   admission  of  persons  into  the  civil  service  of 
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the  city  of  BuAdOy  the  clerka  in  the  aaseaBors'  office  are  classed  in 
sdhednle  B»  and  are  required  to  pass  a  oompeiitiTe  examinHition  before 
they  can  be  legally  appointed.  Section  8  of  the  act  aboTe  referred  to 
provides  that  no  "officer  or  clerk  shall  be  appointed  *  *  ,  4c 
until  he  has  passed  an  examination,  or  is  shown  to  be  exempted  from 
such  examination.  ♦  «  4c  Officers  elected  by  the  people, 
and  the  subordinates  of  any  such  officer,  for  whose  errors  or  violation 
of  duty  such  officer  is  financially  responsible,  and  the  head  or  heads 
of  any  department  of  the  city  goyemment,  and  persons  employed  in, 
or  who  seek  to  enter,  the  public  service  under  the  educational 
departments  of  any  city,  and  any  subordinate  officer  who  by  virtue 
of  his  office  has  personal  custody  of  public  moneys  or  public  securities, 
for  the  safe-keeping  of  which  the  head  of  an  office  is  under  official 
bonds,  shall  not  be  subject  to  the  regulations  prescribed  pursuant  to 
this  section."  It  is  claimed  by  the  petitioner  that  the  clerks  in  the 
assessors' office  fall  within  the  provision  of  the  above  section:  Offi- 
cers elected  by  the  people,  and  the  subordinates  of  any  such  officer, 
for  whose  errors  or'  violation  of  duty  such  officer  is  financially 
responsible," —  and  hence  it  is  claimed  the  only  qualification  required 
is  his  appointment  and  performance  of  duties  as  such  clerk.  It  is  not 
claimed  that  the  assessors  would  be  financially  responsible  for  the 
errors  of  their  clerks  unless  the  fact  of  the  common  council  having 
passed  an  ordinance  requiring  the  assessors  to  give  bonds  has  made 
them  so.  Section  16,  titie  2,  of  the  city  charter  provides  that  the 
comptroller,  attorney,  treasurer,  engineer,  street  commissioner,  super- 
intendent of  education,  police  justice,  justice  of  the  peace,  and  over- 
seer of  the  poor,  shall  execute  and  file  with  the  city  clerk  a  bond  or 
undertaking  to  the  city,  with  sureties  in  such  sum  as  shall  be  fixed 
by  ordinance,  conditioned  for  the  faithful  performance  of  the  duties 
of  their  respective  offices,  and  for  the  accounting  for  and  payment  to 
the  treasurer  of  all  moneys  belonging  to  the  city  received  by  them 
*  ^  *  All  other  officers  and  persons  appointed  by  virtue  of 
this  act  may  by  ordinance  be  required  to  give  a  like  bond  or  under- 
taking." 

The  counsel  for  the  petitioner  urges  that  the  last  portion  of  the 
section  above  quoted,  "  all  other  officers  and  persons  appointed  by 
authority  of  this  act  may  by  ordinance  be  requii:ed  to  give  a  like  bond 
or  undertaking,"  authorizes  the  common  council  to  pass  an  ordinance . 
requiring  the  assessors  to  give  a  bond,  which  would  bring  them 
within  section  51),  of  title  2,  which  provides  that  "  the  officer  and  his 
sureties  shall  be  liable  on  his  official  bond  for  the  conduct  of  the 
deputy  and  clerks  appointed   by  him; "  consequently  such  clerks  in 

26 


202  SixTS  Anitual  Report  of  trx 


the  nmenonf  office  would  come  under  the  exception  contained  in. 
section  8  of  the  act  of  1888,  first  above  quoted*  I  can  not  agree  with 
the  learned  counsel  in  his  view  of  the  law  of  this  case.  By  section 
16  of  the  charter  those  officers  who  are  elected  by  the  people,  and 
required  to  give  bonds  for  the  faithful  performance  of  their  duties, 
are  particularly  specified,  and  not  left  in  doubt  The  assessors  are 
not  left  out  by  mistake.  Their  duties  are  principally  of  a  judicial 
character.  They  handle  no  money,  and  have  no  control  of  any  of  the 
city  property,  except  the  books  and  papers  in  their  office.  They  have 
no  deputy;  they  can  delegate  no  authority.  They  have  no  executive 
duty  to  perform,  and  no  possible  reason  can  be  urged  why  they 
should  be  required  to  give  a  bond,  and  I  am  satisfied  the  Legislature 
did  not  intend  to  require  a  bond  to  be  given  by  them.  It  is  true  the 
same  section  authorizes  the  common  council  by  ordinance  to  require 
"  all  other  officers  and  persons  appointed  by  authority  of  this  act  to 
give  a  bond,"  but  the  fact  that  the  Legislature,  while  requiring  certain 
specified  officers  to  give  bonds,  did  not  include  the  assessors,  is  strong 
ground  for  belief  that  they  were  not,  intended  to  be  included  among 
the  officers  required  to  give  bonds.  The  charter  itself  does  not  speak 
of  elected  officers,  but  officers  and  persons  appointed,  and  I  do  not 
think  the  court  should  attempt,  in  view  of  this  explicit  language,  to 
put  a  construction  upon  it  which  would  tend  to  nullify,  to  an  extent 
at  least,  a  wholesome  act  of  the  Legislature.  The  Civil  Service  law 
was  enacted  for  the  benefit  of  the  people,  that  our  Civil  Service  might 
be  both  efficient  and  honest,  that  capable  men  might  fiU  subordinate 
positions,  and  the  right  to  hold  such  positions  would  not  alone 
depend  upon  the  efficient  political  service  of  the  applicant,  irrespec^ 
tive  of  his  training  and  qualifications.  This  law  should  be  fearlessly 
and  honestly  enforced  so  long  as  it  remains  on  our  statute-books,  and 
public  officials  falling  within  its  provisions  should  cheerfully  obey  it. 
The  duties  of  the  clerks  in  the  assessor's  office  are  purely  clerical; 
their  acts  have  no  public  character  or  significance.  They  are  not 
required  by  the  charter  to  take  an  oath  of  office.  Any  qualified  x>^r- 
son  can  perform  the  duties  of  clerk  out  of,  as  well  as  in  the  office, 
and  the  assessors  are  not  liable  for  their  acts  except  as  they  ratify  and 
make  them  their  own.  I  am  therefore  constrained  to  hold  that  the 
charter  does  not  require  the  assessors  to  give  bonds;  nor  does  it 
authorize  the  common  ^ouncU  to  require  them  to  give  bonds,  so  as  to 
bring  them  within  the  provisions  of  the  act  exempting  the  clerks  of 
tl\at  office  from  the  rules  of  the  Civil  Service.  It  is  a  hardship  to  the 
persons  employed  not  to  be  able  to  enforce  payment  of  their  salaries 
and  I  sincerely  sympathize  with  them.    It  would  much  better  accord 
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with  my  own  feelingf  if  I  could  so  dispose  of  the  case  as  to  allow  the 
motion  to  preyail,  to  the  end  that  the  petitioner  and  those  situated  as 
he  is,  could  get  the  s'aliErj  due  them,  but  my  duty  is  simply  to  declare 
what  the  law  is,  as  I  understand  ii  If  these  parties  should  pass  a 
dyil  Service  examination,  the  city  authorities,  it  seems  to  me,  might 
properly  pay  for  such  services,  inasmuch  as  the  question  is  new  under 
the  law,  and  the  officers  making  the  appointment^  were,  undoubtedly, 
honestly  misled  as  to  their  duty.  The  motion  for  a  mandamus  is 
denied,  without  costs. 


SXJPBEME  OOUBT. 

Special  Term,  Erie  County  (December  15, 1888). 
EoGERs  V.  City  of  Buffalo  et  cd, 

1-  Office  and  Officer — AppoirUmerU — Givil  Service  Lavjs — Street  Inspectors 
2.  Same — Subordinate   Officers — OUy  of  Buffalo.    3.  Same — Intention 
of  Legislature.  4.  Samje^GonstUutional  Law. 

An  inspector  of  streets  of  the  city  of  Buffalo,  appointed  on  the  nomina- 
tion of  the  street  commissioners,  and  named  in  the  charter  as  a  city 
officer,  is  not  a  laborer  or  workman,  within  the  meaning  of  the  Civil 
Service  Laws.  Bule  2  of  the  Civil  Service  Rules  and  Regulations  of 
the  city  of  Buffalo  provides  that  the  subordinates  of  an  officer 
elected  by  the  people,  and  for  whose  errors  or  violation  of  duty 
such  officer  is  nnaacially  responsible,  shall  not  be  subject  to  the 
regulations.  The  appointment  of  inspectors  of  health  and  streets 
is  made  compulsory  upon  the  street  commissioner,  but  he  has  no 
power  therein,  except  with  the  consent  of  the  council.  The  inspectors 
are  named  in  the  charter  as  city  officers.  HM^  that  they  are  not 
agents  or  employes  of  the  street  conmussioner,  hence  he  is  not  liable 
for  their  neglect  or  misconduct,  and  they  do  not  come  under  the 
exception  in  Bule  2.  The  fact  that  the  council  is  vested  with  power 
to  reject  an  applicant  nominated  for  the  office  of  street  inspector, 
and  that,  if  it  saw  fit,  it  might  even  reject  an  indefinite  number  of 
duly  qualified  applicants,  does  not  indicate  that  the  Legislature  did 
not  intend  the  Civil  Service  Bules  to  apply  to  such  officers.  Com- 
pelling an  applicant  to  comply  with  the  Civil  Service  Bules  is  not 
requiring  an  additional  test,  within  the  meaning  of  (Const  N.  Y., 
art  12,  §  1),  providing  a  form  of  oath  to  be  taken  by  judicial  and 
executive  officers,  and  declaring  that  "  no  other  oath,  declaration, 
or  test  shall  be  required  as  a  qualification  for  any  office  of  public 
trust" 

Action  by  Sherman  S.  Bogers,  to  prevent  the  city  of  Buffalo  from 
paying  any  part  of  the  salary  claimed  by  defendant  Ceriac  Diebolt  as 
street  and  health  inspector.  For  former  report,  see  2  N.  Y.  Supp.  326. 
For  affirmance  on  appeal,  see  post,  674. 
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Jlmy  &  Keep  and  Ansiey  Wilcox,  for  plaintifL 

Wm.  F.  Skeehan,  for  defendant  Diebolt. 

Lewis,  J. — This  action  is  brought  under  section  1925  of  the  Oode  of 
Civil  Procedure,  against  the  city  of  Buffalo  and  the  other  officers 
thereof,  who  have  to  do  with  the  paying  of  the  salaries  of  persons  in 
the  service  of  the  city,  to  obtain  a  judgment  restraining  the  payment 
of  the  salary  of  Oeriac  Diebolt,  as  health  and  street  inspector  of  the 
city,  upon  the  claim  that  the  appointment  of  Diebolt  as  health  and 
street  inspector  was  illegal,  because  in  violation  of  the  Civil  Service 
Laws  and  Regulations  of  the  State.  Pursuant  to  the  provisions  of  the 
statutes  of  the  State  known  as  the  "Civil  Service  Acts,"  the  mayor  of 
Buffalo,  prior  to  the  times  hereafter  mentioned,  prescribed  and 
published  rules  and  regulations  for  the  admission  of  persons  into  the 
civil  service  of  the  city.  These  rules  applied  to  all  persons  in  the 
public  service  of  the  city,  except  such  officers  as  were  elected  by  the 
people,  the  subordinates  of  such  officers,  for  whose  errors  or  violation 
of  duty  such  officer  is  financially  responsible,  except  laborers  or  day- 
workmen,  and  others  not  necessary  to  mention  for  the  purposes  of 
the  case.  The  defendant  Quinn,  on  the  2d  day  of  January,  1888, 
entered  into  the  office  of  street  commissioner  of  the  city  of  Buffalo, 
having  been  duly  elected  thereto;  and,  by  the  provisions  of  the  city 
charter,  it  was  made  his  duty  as  such  commissioner  to  appoint  such 
inspectors  of  health  and  streets  as  the  common  council  should  author- 
ize. Such  appointments  were  to  be  made  by  and  with  the  advice  and 
consent  of  the  coiamon  council.  Soon  after  assuming  his  office,  he 
did  appoint  thirteen  persons,  including  the  defendant  Diebolt,  to  fill 
vacancies  then  existing  in  such  offices.  These  appointments  were 
made  without  the  Civil  Service  Bules  and  Regulations  having  been 
complied  vnth.  The  common  council  confirmed  the  appointments. 
Difficulties  having  arisen  in  these  officers  obtaining  pay  for  their 
services,  because  the  legality  of  their  appointments  was  questioned, 
they  resigned  their  offices,  and  thereafter  some  efforts  appear 
to  have  been  made  by  the  oommissioner  to  comply  Mrith  the 
Civil  Service  Laws  and  Regulations  in  making  appointiiients  to  fill 
these  offices  permanentiy,  the  particulars  of  which  it  is  not  necessary 
to  mention  here;  but  not  meeting  with  much  encouragement  from 
the  common  council,  he  did,  on  the  4th  day  of  September,  1888,  make 
permanent  appointments  to  the  positions  of  street  and  health  inspec- 
tors of  nine  persons  in  the  place  and  stead  of  the  defendant  Diebolt 
and  eight  other  persons  who  were  then  holding  such  offices  as  tem- 
porary appointees,  and  as  such  permanent  appointees  he  named  the 
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defendant  Diebolt  and  eight  other  persons.  The  persons  so  designated, 
and  particularly  the  defendant  Diebolt,  had  not  passed  any  oivil  ser- 
Tice  examination,  or  in  any  manner  complied  with  the  State  Ciyil  Ser- 
vice  Bnles,  and  had  not  been  certified  to  said  street  commissioner  in 
any  manner  as  having  complied  with  said  rules,  and  as  persons  who 
were  eligible  for  such  appointments.  The  common  council,  on  said 
fourth  day  of  September,  confirmed  the  appointments  of  Diebolt  and 
eight  other  persons  as  permanent  appointments  to  such  positions  of 
street  and  health  inspectors  of  the  city,  and  thereupon  this  action  was 
begun  by  the  plaintiff,  who  is  a  resident,  citizen,  and  taxpayer,  under 
section  1925,  which  provides  for  an  action  to  obtain  a  judgment  pre- 
venting waste  of,  or  injury  to,  the  estate,  funds,  or  property  of  a  city 
by  a  citizen  therein,  who  is  assessed  for  and  is  liable  to  pay  a  tax 
therein. 

The  defendant  Diebolt  defends  the  action,  and  claims  th^t  his  office 
is  not  subject  to  the  Oivil  Service  Laws  of  the  State,  and  can  not  be 
classified  under  the  Civil  Service  Regulations,  for  the  reasons:  Firs^^ 
that  he  is  a  subordinate  of  the  street  commissioner,  who  is  an  officer 
elected  by  the  people,  and  financially  responsible  for  the  acts  of 
defendant  Diebolt  as  inspector;  second y  that  the  duties  of  the  office  of 
health  and  street  inspector  are  those  of  a  laborer  or  workman,  sim- 
ply; thirdy  that  the  common  council  being  vested  with  the  power  to 
confirm  or  reject  appointments,  therefore  the  Civil  Service  Laws  have 
no  application  to  officers  subject  to  their  confirmation  or  rejection; 
fourihj  that  if  a  health  and  street  inspector  is  not  a  laborer  or  work- 
man, but  an  officer  of  the  city,  then  he  is  not  exempt  from  taking  the 
constitutional  oath  of  office,  and,  as  the  Constitution  provides  the 
form  of  oath  to  be  taken,  and  further  provides  that  no  other  oath, 
declaration,  or  test  shall  be  required  as  a  qualification  for  any  office  of 
public  trust,  the  CivU  Service  Bales  and  Regulations  can  not  be  held 
to  apply  to  that  office.  I  am,  in  disposing  of  this  case,  required  to 
decide  whether  the  office  of  health  and  street  inspector  of  the  city  of 
Buffalo  comes  within  the  Civil  Service  Bules  and  Regulations  promul- 
gated by  the  mayor.  It  is  provided  by  Buie  No.  2  of  tbe  Civil 
Service  Bules  and  Begulations  that  the  subordinates  of  an  officer 
elected  by  the  people,  and  for  whose  errors  or  violation  of  duty 
such  officer  is  financially  responsible,  shall  not  be  subject  to  the  regu- 
lations in  question.  The  health  and  street  inspectors  are  probably 
subordinates  of  the  commissioner,  but  is  he  financially  responsible 
for  their  acts?  The  street  commissioner  is  an  officer  of  the  city, 
elected  by  the  people,  removable  by  the  mayor.  He  and  the  inspect- 
ors aie  alike  paid  for  their  services  by  the  city.    The  appointment  of 


n 


206  81XTB  Annual  Report  of  the 

these  inspectors  is  made  compulsory  upon  the  commissioner, 
he  nominates  them,  he  has  no  power,  without  the  consent  of  the 
council,  to  appoint  them.  They  hold  their  office  during  the  pleaiiiire 
of  the  power  appointing  them.  The  city  is  responsible,  as  their 
principal,  for  their  official  acts.  They  are  agents  of  the  city,  and  are 
responsible  to  the  city  for  the  due  discharge  of  their  duties;  and, 
while  the  commissioner  is  at  the  head  of  the  department  of  ^diich 
they  are  officers,  and  they  are  subordinate  to  him,  still  they  are 
officers  of  the  city,  and  are  included  within  title  2  of  the  charter, 
which  is  devoted  to  the  officers  of  the  city,  and  to  no  other  subject- 
matter.  It  can  not  be  said  that  they  are  in  any  sense  agents  or 
employes  of  the  commissioner ;  and,  not  being  his  agents  or  employee, 
it  must  be  held,  upon  principle  and  authority,  that  the  commissioner 
is  not  financially  responsible  for  their  neglect  or  misconduct.  (See 
Walsh  u  Trustees,  96  N.  Y.,  436).  It  was  so  held  by  Justice  Daniels  (2 
N.'  Y.  Supp.  326,)  in  disposing  of  a  motion  made  in  this  case  to  con- 
tinue a  temporary  injunction,  and  it  was  further  held  by  Justice 
Daniels  that  the  commissioner  was  not  liable  for  the  actions  of  the 
iiispectors  because  of  anything  contained  in  the  bond  the  charter 
requires  the  commissioner  to  give. 

Are  the  duties  of  the  office  of  health  and  street  inspector  those  of  a 
laborer  or  workman  in  the  sense  those  words  are  used  in  the  Oiyil 
Service  Laws?  In  some  sense,  every  one  following  an  occupation  or 
calling  is  a  laborer  or  workman,  but  these  words  are  used  in  this 
statute  to  distinguish  between  persons  who  work  with  their  hands, 
performing  manual  labor  simply,  without  having  supervision  over,  or 
responsibility  for,  others'  acts, — persons  who  have  their  tasks  assigned 
to  them  by  another, —  and  those  engaged  in  occupations  not  requiring 
manual  labor,  but  simply  the  use  of  their  minds  and  judgments,  the 
management  of  others,  or  the  direction  of  affairs.  The  official  name 
of  Diebolt's  office,  "Inspector  of  Health  and  Streets,"  indicates  that 
he  is  not  a  laborer  or  workman  in  the  popular  sense  in  which  these 
words  are  used.  His  duty  is  to  inspect  the  streets  and  other  parte  of 
the  city  for  sanitary  purposes,  and  to  see  that  the  streets,  alleys,  etc, 
are  in  a  safe  and  proper  condition  for  the  use  of  the  public.  Their 
duties  are  of  a.  higher  order  than  the  common  laborer,  calling  for  9^ 
greater  degree  of  discretion  and  intelligence.  It  is  suggested  by 
defendant's  counsel  that  there  is  nothing  in  the  charter  specifically 
defining  their  duties;  nothing  to  prevent  the  street  commissioner  from 
assigning  them  to  work  with  the  shovel  or  the  hoe,  cleaning  the  streets^ 
I  think  the  reasons  already  suggested  preclude  their  being  assigned 
to  such  menial  service. 
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It  is  further  claimed  that  the  Civil  Service  Bules  do  not  apply  to 
this  office,  because  the  charter  provides  that  the  coimcil  may  reject  an 
applicant  nominated  for  the  offiue;  and  defendant  suggests  that» 
possessing  that  power,  the  council  may  continue  to  reject  the  nomina- 
tions of  those  certified  by  the  Civil  Service  Commissioners  as  being 
qualified  for  the  office,  and  thereby  they  may  prevent  the  filling  of  the 
places,  and  that  therefore  it  could  not  have  been  the  intention  of  the 
Legislature  that  the  Civil  Service  Bules  and  Eegulations  should  apply 
to  that  office.  It  is  scarcely  a  supposable  case  that  the  council  would 
conduct  themselves  thus  arbitrarily  and  unreasonably;  but  the  same 
embarrassments  might  exist  if  the  Civil  Service  Bules  had  not  been 
adopted,  for  the  common  council  has  the  power,  under  the  charter,  to 
refuse  to  confirm  any  nominations  that  might  be  sent  to  it  by  the 
street  commissioner. 

The  fourth  defense  is  that  article  12  of  the  Constitution  of  the  State 
provides  that ''  all  officers,  executive  and  judicial,  except  such  inferior 
officers  as  shall  be  by  law  exempted,  shall,  before  they  enter  on  the 
duties  of  their  respective  offices,  take  and  subscribe  the  following 
oath  or  affirmation:  '  I  do  solemnly  swear  that  I  will  support  the  Con- 
stitution of  the  United  States*  and  the  Constitution  of  the  State  of 
New  York,  and  that  I  will  faithfully  discharge  the  duties  of  the  office 

of according  to  the  best  of  my  ability; '"  and  further  provides 

that  "  no  other  oath,  declaration,  or  test  shall  be  required  as  a  qualifi- 
cation for  any  office  of  public  trust."  Defendant  claims  that  Diebolt 
was  not  exempted  by  law  from  taking  this  oath;  that  he  did  in  fact 
take  the  oath,  and  therefore  compelling  him  to  comply  with  the  Civil 
Service  Bules  and  Begulations  was  requiring  a  test  prohibited  by  the 
Constitution.  It  is  quite  apparent  that  it  would  not  be  proper,  in  con- 
struing this  provision  of  the  Constitution,  to  give  to  the  word  "  test'"  its 
broad  and  popular  meaning;  for  such  a  construction  would  lead  to 
great  absurdities.  There  is  nothing  in  the  constitutional  oath  as  to 
the  age,  residence,  citizenship,  or  sex  of  the  affiant  But  article  4  of 
the  Constitution  requires  that,  to  be  eligible  to  the  office  of  Governor 
or  Lieutenant-Governor,  a  person  must  be  a  citizen  of  the  United 
States,  not  less  than  thirty  years  of  age,  and  shall  have  been  for  five 
years  next  preceding  his  election  a  resident  of  this  State.  The  State 
Engineer  and  Surveyor  must  be  a  practical  engineer.  These  are  cer- 
tainly tests  for  office  outHide  and  beyond  the  requirements  of  the 
constitutional  oath.  It  could  not  have  been  the  intention  of  the 
framers  of  the  Constitution  that  this  word  should  have  the  broad 
signification  contended  for  by  defendant's  counsel  ''The  intent  of 
the  law- maker  is  to  be  sought  for,  and  when  discovered,  is  to  prevail 
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oTer  the  literal  meaning:  of  the  words  of  any  part  of  the  law."  (People 
v.  Potter,  47  N.  Y.,  376;  People  u  Angle,  109  N.  Y.,  568, 17  N.  K  Rep., 
413.)  This  word  '^  test,"  as  used  in  this  section  of  the  Constitution, 
should  be  given  the  more  restricted  or  narrower  meaning.  Its  use  in 
the  section  was  evidently  intended  to  prevent  the  subjection  of  an 
official  to  any  ordeal  to  ascertain  his  political,  religious  or  social 
views.  It  was  probably  incorporated  into  the  Constitution  because  of 
the  obnoxious  test  oaths  to  which  the  civil  and  military  officials  were 
subjected  under  the  English  laws;  its  being  used  in  connection  with 
the  words  "  oath  or  declaration  "  is  evidence  that  it  was  intended  to 
have  a  restricted  meaning.  My  conclusion  is  that  Mr.  Diebolt  was  not 
legally  appointed  to  the  office  of  health  and  street  inspector,  and 
hence  not  entitled  to  pay  for  his  services  as  such.  The  plaintiff  is 
entitled  to  judgment  against  the  defendants,  enjoining  and  restrain- 
ing the  defendants,  or  either  of  them,  from  drawing  or  authorizing 
any  warrant  to  be  drawn  to  pay  the  salary  of  the  defendant  Diebolt  as 
street  and  health  inspector  of  the  city,  or  to  pay  any  compensation  to 
him  for  services  alleged  to  be  rendered  in  such  office,  or  from  pay- 
ing his  salary  as  such  inspector,  or  from  creating  any  liability  on 
the  part  of  the  city  to  said  Diebolt  for  such  services. 


SUPEEME  COUET. 

General  Temiy  Fifth  Departmsnt  (January  11, 1889 j. 

RoGEES  V.  CitT  OP  Buffalo  et  al 

Appeal  from  Special  Term,  Erie  county. 

This  is  an  appeal  in  the  case  of  Rogers  v.  City  of  Buffalo,  ante. 

Argued  before  Barker,  P.  J.,  and  Haight,  Bradley  and  D  wight,  JJ. 

Wm,  F,  Sheehan,  for  appellant. 

Frederick  Almy,  for  respondent 

Per  Curiam, —  Judgment  affirmed  without  costs  to  either  part;^.     All 
concur,  except  Haight,  J.,  not  voting. 
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SUPREME  COURT. 

Special  Term,  Erie  County  (Jvly  31, 1888;. 

In  ^  WOBTMAN. 

1.  Office  and  Officer  —  Appointment  —  Civil  Service  Laws  —  Honorably 
Diecharged  Soldier.  2.  Same — CoTigtUvMonaH  Law.  3.  Same  —  Rights 
and  Immunities.  4  Same  —  Mandamus  —  Petition. 

Under  Buffalo  city  charter,  title  2,  section  50,  authorizing  the  street 
commissioner  to  appoint  street  inspectors  and  naming  them  as  city 
officers,  a  street  inspector  is  within  the  New  York  Oivll  Service  Laws 
declaring  that  preference  shall  be  given  to  honorably  discharged 
soldiers  of  the  civil  war  who  are  not  incapacitated. 

Laws  New  York,  1884,  chapter  410,  section  4,  providing  that  honor- 
ably discharged  soldiers  of  the  civil  war  shall  be  preferred  for 
appointment  in  the  Civil  Service  of  the  State  and  of  the  cities, 
is  not  violative  of  Constitution  of  New  York,  article  12,  section  1, 
declaring  that  no  other  oath,  declaration  or  test  shall  be  required 
as  a  qualification  for  office  than  that  contained  in  this  Constitution. 

Nor  does  it  violate  Constitution  United  States,  amendment  14,  sec- 
tion 1,  prohibiting  a  State  to  pass  any  law  abridging  the  privileges 
or  immunities  of  citizens,  or  to  deprive  anyone  of  life,  liberty,  or 
property  without  due  process  of  law. 

A  petition  for  mandamus  to  the  city  council  to  appoint  to  office  an 
honorably  discharged  soldier  of  the  civil  war,  under  the  Civil  Ser- 
vice Law,  is  fatally  defective  in  not  averring  tixai  the  council  knew 
that  he  was  an  honorably  discharged  soldier. 

Application  by  Samuel  W.  Wortman  for  a  mandamus  to  the  common 
council  of  the  city  of  Buffalo  to  appoint  the  applicant  to  the  office  of 
street  inspector. 

Leroy  Andrv^  and  A:  C.  Calkins,  for  applicant 

Wm.  F.  Sheehan  and  W.  T.  Wbrthington,  for  respondents. 

Dahiklb,  J. — The  applicant  shows  by  his  petition  that  the  street 
commissioner  of  the  city  of  Buffalo  was  empowered  by  the  common 
council  of  the  city  to  select  thirteen  health  and  street  inspectors  of 
the  city  of  Buffalo;  that  imder  the  civil  service  rules  adopted  and  in 
force  in  the  city  of  Buffalo,  the  relator  was  certified  to  the  street 
commissioner  for  one  of  such  appointments,  and  his  selection  for  that 
office  was  reported  by  the  commissioner  to  the  common  council  of  the 
city.  By  section  50  of  title  2  of  the  existing  charter  of  the  city,  the 
street  commissioner  was  empowered,  by  and  with  the  advice  and  con- 
sent of  the  common  council,  to  appoint  the  applicant  with  a  sufficient 
number  of  others  to  supply  the  offices  as  street  and  health  inspectors 
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of  the  city.  The  common  council,  however,  in  the  action  which  thej 
took  upon  the  selections  by  the  street  commissioner  on  the  7th  day 
of  May,  1888,  declined  to  consent  to  the  appointment  of  the  appli- 
cant, and  it  "  is  to  oblige  the  common  council  to  give  such  consent 
that  this  application  for  the  writ  of  mandamus  has  been  made."  And 
it  proceeds  upon  the  statement  that  the  applicant  is  "an  honorably 
discharged  Union  soldier  of  the  war  of  the  rebellion,  having  suffered 
no  physical  impairment  incapacitating  him  from  the  full  performance 
of  his  duty  as  such  street  and  health  inspector,  and  having  the  busi- 
ness capacity  necessary  to  discharge  the  dutiea  of  that  position,  and 
was  so  certified  by  said  Civil  Service  Commission  to  said  street  com- 
missioner." It  is  further  stated  in  the  petition  ''  that  subsequent  to 
such  appointment,  and  on  or  about  the  7th  day  of  May,  1888,  the  said 
Henry  Quinn,  street  commissioner,  communicated  and  transmitted  to 
the  common  council  of  the  city  of  Buffalo  his  appointment  of  your 
petitioner  as  health  and  street  inspector." 

The  application  in  behalf  of  the  petitioner  has  been  made  under 
the  authority  of  chapter  464  of  the  Laws  of  1887,  which  has  provided 
that  "in  every  public  department  and  upon  all  public  works  of  the 
State  of  New  York,  and  of  the  cities,  towns  and  villages  thereof,  and  also 
in  non-competitive  examinations  under  the  Civil  Service  Laws,  ruleSyOr 
regulations  of  the  same,  wherever  they  apply,  honorably  discharged 
Union  soldiers  and  sailors  shall  be  preferred  for  appointment  and 
employment.  Age,  loss  of  limb  or  other  physical  impairment,  which 
does  not  in  fact  incapacitate,  shall  not  be  deemed  to  disqualify 
them,  provided  they  possess  the  business  capacity  necessary  to  dis- 
charge the  duties  of  the  position  involved."  This  act  is  an  amendment 
of  chapter  312  of  the  Laws  of  1884,  which,  when  that  was  enacted, 
applied  only  to  the  public  works  of  the  State,  but  by  section  4,  chapter 
410,  Laws  1884,  it  was  provided  that  persons  who  had  been  honorably 
discharged  from  service  in  the  army  or  navy  of  the  United  States  in 
the  late  war  should  be  preferred  for  appointment  to  positions  in  the 
Civil  Service  of  the  State  and  of  the  cities  over  other  persons  of  equal 
standing.  And  this  was  further  amended  by  chapter  29  of  the  Laws 
of  1886,  making  the  enactment  more  clear  and  distinct  in  securing 
the  preference  of  this  class  of  persons  to  appointments,  and  they  have 
been  framed  with  such  a  degree  of  clearness,  as  they  are  now  enacted, 
as  to  render  them  capable  of  being  carried  into  effect  according  to 
the  fair  understanding  of  the  language  employed  in  their  enactment 
But  by  way  of  answer  to  the  application  for  the  writ,  it  has  been 
insisted  that  the  inspectors  are  not  officers  of  the  city,  and  therefore 
not  entitled  to  this  preference  under  the  laws.     But  this  objection  is 
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answered,  not  only  by  the  duties  and  functions  the  inspectors  may  be 
expected  to  perform  and  exercise,  but  also  by  title  2  of  the  chapter 
containing  the  provision  authorizing  their  selection  and  appointment, 
which  includes  them  among  and  as  officers  of  the  city.  It  has  been 
further  urged  that  these  acts  do  not  apply  to  the  office  of  inspector, 
for  the  reason  that  the  bond  of  the  commissioner  himself  will  render 
him  liable  for  their  delinquencies  or  non-performance  of  duties.  But 
that  appears  to  be  a  mistake,  for,  as  the  bond  has  been  defined  by 
section  16  of  title  12  of  the  charter,  it  includes  no  liability  whatever 
for  the  acts  of  these  inspectors. 

A  further  objection  has  been  raised  that  the  laws  themselves  secur- 
ing this  preference  have  been  enacted  in  violation  of  section  1,  article 
12,  of  the  Constitution  of  the  State,  declaring  that  no  other  oath, 
declaration,  or  test  shall  be  required  as  a  qualification  for  any  office 
or  public  trust  than  that  contained  in  this  section  of  the  Constitution. 
But  those  acts  quite  manifestly  are  not  within  this  prohibitory  clause  ; 
for  no  oath,  declaration,  or  test  whatever  has  been  required  by  them 
from  the  persons  to  whom  this  preference  has  been  secured  by  the 
statutes.  The  only  words  of  the  prohibitory  clause  supposed  to 
applicable  to  the  case  are  those  forbidding  any  other  test  as  a  qualifi> 
cation  for  office  or  public  trust.  But  these  statutes  clearly  require  no 
test  whatever  from  the  applicant,  and  the  case  therefore  can  not  be 
brought  within  the  meaning  of  this  word.  What  it  was  intended  to 
mean,  as  it  has  been  employed  in  the  Constitution,  is  to  be  ascertained 
from  the  preceding  history  of  the  English  people.  The  government 
of  that  people  did  exacjb  tests  from  persons  appointed  or  selected  for 
official  position  beyond  the  oath  required  for  the  faithful  observance 
of  their  duties,  and  those  tests  were  of  the  nature  to  bring  the 
appointee  within  the  established  church  of  the  realm.  And  every 
person  incapable  of  subscribing  to  such  tests  was  disqualified  from 
holding  the  office  which  he  would  otherwise  be  entitled  to  hold. 
These  tests  were  more  specially  prescribed  by  an  act  passed  in  the 
reign  of  Charles  11.,  directing  all  officers,  civil  and  military,  to  take 
the  oaths  and  make  the  declarations  against  transubstantiation  in  any 
of  the  king's  courts  in  Westminster,  or  at  the  quarter  sessions,  within 
six  calendar  months  after  their  admission,  and  also  within  the  same 
time  to  receive  the  sacrament  of  the  Lord's  supper  according  to  the 
usage  of  the  Church  of  England,  in  some  public  church,  immediately 
after  divine  service  and  sermon,  and  to  deliver  into  court  a  certificate 
thereof,  signed  by  the  minister  and  church-warden,  and  also  to  prove 
the  same  by  two  credible  witnesses,  upon  a  forfeiture  of  £500  and 
'disability  tb  hcdd  such  office.     (2  Shars.  BL  Comm.,  58.)    A  similar 
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prohibition  was  also  inserted  in  the  Constitution  of  the  United  States 
that  declared  that  "  no  religious  test  shall  ever  be  required  as  a  quali- 
fication to  any  office  or  public  trust  under  the  United  States."  And 
the  design  of  that  has  in  like  manner  been  considered  to  go  no  fur- 
ther than  to  prevent  and  prohibit  the  tests  prescribed  by  the  statutes 
of  the  kingdom  of  Great  Britain,  and  all  other  tests  which  the  ingenuity 
of  fanaticism  might  invent.  (2  Story,  Const,  §§  1847-1849.)  It  is 
quite  clear,  therefore,  that  this  prohibition  contained  in  the  Constitu- 
tion of  the  State  in  no  way  interfered  with  the  power  of  the  Legislature 
to  enact  these  statutes.  Neither  does  it  deprive  the  legislative 
department  of  the  power  of  prescribing  such  qualifications  for  public 
offices  as  will  secure  the  intelligent  and  competent  discharge  of.  their 
duties. 

It  has  been  further  objected  by  the  counsel  for  the  city  that  the  laws 
are  in  conflict  with  section  1  of  amendment  14,  Constitution  of  the 
United  States,  prohibiting  the  State  from  making  or  enforcing  '*  any 
law  which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States,  nor  shall  any  State  deprive  any  person  of  life,  liberty 
or  property  without  due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws."  The  only 
part  of  this  section  which  by  any  possibility  could  be  relied  upon  by 
way  of  argument  to  defeat  the  application  is  that  contained  in  the  last 
branch  of  the  sentence.  But  neither  of  these  statutes  has  denied  to 
any  person  within  the  jurisdiction  of  the  State  the  equal  protection 
of  its  laws.  No  citizen  is  deprived  of  any  right  or  privilege  constitu- 
tionally secured  to  him  by  reason  of  those  laws.  A  preference  only 
for  official  employment  has  been  given  to  honorably  discharged 
soldiers  and  sailors  .as  a  reward  for  meritorious  service  performed  by 
them  during  the  war,  by  which  the  Union  was  sustained  and  the 
rebellion  suppressed.  So  far  as  the  laws  extend,  there  seems  to  be 
no  constitutional  objection  against  their  validity;  and  no  officer  or 
appointing  power,  as  these  words  have  been  employed  in  the  statutes 
of  1886,  has  authority  to  deny  this  preference  to  the  class  of  persons 
who  are  brought  within  the  provisions  of  these  statutes.  And  where 
the  proceeding  may  be  such  as  arbitrarily  to  deny  the  privilege 
secured  by  these  statutes  a  mandamus  would  be  the  appropriate 
remedy  to  enforce  the  performance  of  the  duty.  (People  v,  Leonard, 
74  N.  Y.,  443.)  And  authority  for  its  allowance  has  been  secured  by 
sections  2068  and  2070  of  the  Code  of  Civil  Procedure. 

But  a  radical  defect  appears  in  the  petition,  preventing  the  success 
of  the  applicant's  motion,  for  it  Jias  nowhere  been  stated  that  the  fact 
that  he  was  an  honorably  discharged  Union  soldier  of  the  war  of  the 
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rebellion  had  been  brought  to  the  attention  of  the  common  council 
before  it  took  its  action  upon  the  selections  or  appointments  of  the 
street  inspectors.  It  has  been  stated  in  the  petition  that  this  fact  vras 
brought  to  the  knowledge  of  the  commissioner  himself,  and  it  rightly, 
on  that  account,  influenced  his  action.  But  the  petition  does  not 
show  that  knowledge  of  this  fact  was  communicated  to  the  common 
counciL  All  that  is  stated  upon  this  subject  is  that  the  commissioner 
communicated  and  transmitted  to  that  body  his  appointment  of 
ihe  petitioner  as  health  and  street  inspector.  This  was  very  far 
from  apprising  that  body  of  the  fact  that  he  had  been  selected 
and  appointed,  or  was  entitled  to  be,  under  the  laws  securing 
to  him  this  preference  as  a  discharged  Union  soldier.  Without 
notice  of  that  fact  the  common  council  was  authorized  and 
empowered  to  proceed  with  the  consideration  of  the  case  precisely 
the  same  as  though  the  fact  itself  did  not  exist,  and  to  reject  this 
selection  and  appointment  undett*  the  authority  of  the  charter,  render- 
ing it  dependent  upon  the  advice  and  consent  of  the  common  council. 
On  this  account  the  application  of  the  petitioner  must  fail,  and  the 
motion  for  the  writ  of  mandamus  will  be  denied. 


SUPREME  COURT. 

Erie  County.—  (July  31,  1888;. 

Shshman  S.   Rogers  v.  The  Common  Council  of   the  City  of 

Buffalo.  Ceriac  Diebold  and  Otheb& 

In  an  action  brought  under  the  authority  of  chapter  673  of  the  Laws 
of  1887,  allowing  taxpayers  to  prosecute  actions  to  prevent  the 
misappropriation  or  misuse  of  public  furnds  or  public  property, 
to  obtain  a  judgment  restraining  the  payment  of  the  salary  of  one 
Diebold,  an  inspector  of  streets  and  health  in  the  city  of  Buffalo, 
upon  the  ground  that  the  appointment  of  D  as  such  inspector  was 
illegal,  D.  not  having  passed  a  civil  service  examination; 

Held,  That  an  inspector  of  health  and  streets  appointed  by  the  street 
commissioner  of  the  city  of  Buffalo,  and  confirmed  by  the  common 
council,  was  a  city  officer  under  the  municipal  charter,  and  that  as 
such  he  was  subject  to  the  requirements  of  the  Civil  Service 
liaw. 

Held,  That  the  appointment,  temporary  or  permanent,  of  D.  to  the 
position  of  inspector  of  health  and  streets  without  passing  a 
civil  service  examination,  was  illegal,  and  that  he  was  not 
entitled  to  pay  for  services  rendered  as  such  inspector. 

Hdd,  That  an  inspector  of  health  and  streets  is  not  a  workman  or 
laborer  within  the  meaning  of  the  Civil  Service  Laws. 
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Held,  That  such  inspectors,  though  appointed  by  the  street  commis- 
sioner  are,  in  no  sense,  his  agents  or  employes,  and  that  he  is  not 
fiuAncially  responsible  for  their  neglect  or  misconduct 

Held,  That  the  requirements  of  the  Civil  Service  Law  are  not  a  "  teat" 
within  the  meaning  of  section  1,  of  Article  XII,  of  the  Constitution, 
prescribing  the  form  of  the  oath  of  office  and  prohibiting  any  other 
oath,  declaration  or  test. 

Daniels,  J. —  The  motion  in  this  case  is  to  continue  an  injunction 
until  the  final  hearing  and  decision.  This  injunction  restrains  the 
defendant  from  paying  the  defendant  Diebold,  as  street  and  health 
inspector  of  the  city,  for  services  alleged  to  have  been  rendered  by 
him  as  temporary  appointee  of  the  street  commissioner.  It  was 
issued  under  allegations,  sustained  by  affidavit,  that  he  has  been 
appointed  by  the  street  commissioner  to  act  as  health  and  street 
inspector,  in  violation  of  the  laws  and  regulations  relating  to  the  Civil 
Service  of  the  city  and  upon  allegation  of  that  matter  of  fact  the 
action  was  brought  under  the  authority  of  chapter  673  of  the  Laws  of 
1887,  allowing  taxpayers  to  prosecute  actions  in  their  names  to 
prevent  the  misappropriation  or  misuse  of  public  funds  or  public 
property. 

"  The  application  for  the  injunction  has  been  resisted  in  part  upon 
the  affirmation  that  the  inspector  was  not  an  officer  of  the  city,  but 
was  either  a  laborer,  workman  or  subordinate  of  an  officer  for  whose 
errors  the  superior  officer  was  financially  responsible  and  accordingly 
was  relieved  from  the  observance  of  the  laws  relating  to  the  Civil 
Service.  But  it  is  quite  apparent  from  the  bond  or  undertaking  the 
street  commissioner  is  obliged  to  enter  into,  that  he  will  not  be 
financially  responsible  under  it  for  any  fault  or  failure  of  the  inspec- 
tor. What  section  16  of  title  2  of  the  charter  of  the  city  of  Buffalo 
has  required,  is  that  the  street  commissioner  shall  execute  and  file 
with  the  city  clerk  a*  bond  or  undertaking  to  the  city,  wiih  sureties 
in  such  sum  as  shall  be  fixed  by  the  ordinance  conditioned  for  the 
faithful  performance  of  the  duties  of  his  office,  and  for  the  accounting 
for  and  payment  to  the  treasurer  of  all  moneys  belonging  to  the  city 
received  by  him. 

"  The  inspector,  as  a  subordinate,  does  not  appear  to  be  authorized 
to  receive  any  moneys  whatever  belonging  to  the  city,  intended  to 
pass  into  the  hands  of  the  commissioner.  Neither  does  the  bond,  by 
the  language  of  the  statute,  include  the  duties  required  to  be  per- 
formed or  the  authority  to  be  exercised  by  the  inspector.  They  have 
not  been  defined  by  the  charter  of  the  city  and  not  minutely  by  the 
ordinances,  but  in  neither,  nor  in  the  duties  ordinarily  expected  from 
persons  employed  in  this  manner,  has  it  been  made  to  appear  that  the 
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bond  of  the  street  commissioner  can  by  any  possibility  be  made  liable 
for  the  acts  or  conduct  of  the  inspector  in  the  course  of  the  discharge 
of  his  duties. 

''That  the  inspector  is  not  a  laborer  or  workman,  within  the 
designations  contained  in  section  7  of  chapter  354  of  the  Laws  of 
1883,  seems  to  be  reasonably  clear.  And  this  title  of  the  charter  of 
the  city  fully  sustains  this  construction,  for  while,  by  section  50  of  title 
2  of  the  charter,  the  street  commissioner  has  been  empowered  to 
appoint  inspectors  of  health  and  streets,  that  title  has  also  included 
them  among  the  officers  of  the  city.  The  title  is  devoted  to  the 
officers  of  the  city  of  Buffalo  and  no  other  subject,  and  by  providing 
for  and  including  health  and  street  inspectors  within  the  title,  it  was 
clearly  the  judgment  of  the  Legislature  that  they  would  be  officers  of 
the  city  of  Buffalo.  And  as  such,  under  section  8,  chapter  354  of  the 
Laws  of  1883  and  410  of  the  Laws  of  1884,  they  are  within  the  rules 
and  regulations  of  the  civil  service  of  the  city,  as  they  have  been 
prescribed  and  promulgated  under  the  authority  of  these  laws.  And 
it  consequently  follows  that  as  Diebold  was  not  entitled  under  this 
authority  to  be  appointed  or  retained  in  the  service  of  the  street  com- 
missioner as  a  temporary  appointee,  that  this  appointment  was  illegal, 
that,  the  authorities  of  the  city  have  no  power  or  right  to  appropriate 
these  moneys  to  the  payment  of  services  rendered  in  pursuance  of 
th^t  illegal  appointment. 

"The  injunction  accordingly  must  be  continued  during  the  pendency 
of  the  action  and  the  costs  of  the  action  allowed  to  abide  the  event  of 
the  trial." 

Lewis,  J. — ^Pursuant  to  the  provisions  of  the  statutes  of  the  State 
known  as  the  Civil  Service  Acts,  the  mayor  of  Buffalo  prior  to  the 
times  liereafter  mentioned  prescribed  and  published  Iniles  and  regu- 
lations for  the  admission  of  persons  into  the  civil  service  of  the  city. 
These  rules  applied  to  all  persons  in  the  public  service  of  the  city 
except  such  officers  as  were  elected  by  the  people,  the  subordinates 
of  such  officers  for  whose  errors  or  violation  of  duty  such  officer  is 
financially  responsible  except  laborers  or  day  workmen,  and  others 
which  it  is  not  necessary  to  mention  for  the  purposes  of  this  case. 
The  defendant  Quinn,  on  the  2d  day  January,  1888,  entered  into  the 
office  of  street  commissioner  of  the  city  of  Buffalo,  having  been  duly 
elected  thereto,  and  by  the  provisions  of  the  city  charter  it  was  made 
his  duty  as  such  commissioner  to  appoint  such  inspectors  of  health 
and  streets  as  the  common  council  should  authorize.  Such  appoint- 
ments were  to  be  made  by  and  with  the  advice  and  consent  of  the 
common  counciL    Soon  after    assuming  his  office  he  did  appoint 
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thirteen  persons  including  the  defendant,  Diebold,  to  fill  vaoancieB 
then  existing  in  such  offices.  These  appointments  were  made  without 
the  Civil  Service  rules  and  regulations  having  been  complied  with. 
The  common  council  confirmed  the  appointments.  Difficulties  hav- 
ing arisen  in  these  officers  obtaining  pay  for  their  services  because 
the  legality  of  their  appointments  was  questioned  they  resigned  their 
offices  and*  thereafter  some  efforts  appear  to  have  been  made  by  the 
commissioner  to  comply  with  the  Civil  Service  laws  and  regolationB 
in  making  appointments  to  fill  these  offices  permanently,  the  particu- 
lars of  which  it  is  not  necessary  to  mention  here.  But  not  meeting 
with  much  encouragement  from  the  common  council  he  did,  on  the 
4th  day  of  September,  1883,  make  permanent  appointments  to  the 
positions  of  street  and  health  inspectors  of  nine  persons  in  the  place 
and  stead  of  the  defendant^  Diebold  and  eight  other  persons  who 
were  then  holding  or  assuming  to  hold  such  offices  as  temporary 
appointees,  and  as  such  permanent  appointees  he  named' the  defend- 
ant Diebold  and  eight  other  persons.  The  persons  so  designated,  and 
particularly  the  defendant  Diebold  had  not  passed  any  Civil  Service 
Bxamination  or  in  any  manner  complied  with  the  State  Civil  Service 
rules  and  had  not  been  certified  to  said  street  commissioner  in  any 
manner  as  having  complied  with  said  rules,  and  as  persons  who  were 
eligible  for  such  appointments.  The  common  council  on  said  fourth  day 
of  September,  confirmed  the  appointments  of  Diebold  and  eight  other 
persons  as  permanent  appointments  to  such  positions  of  street  and 
health  inspectors  of  the  city  and  thereupon  this  action  was  com- 
menced by  the  plaintiff,  who  is  a  resident,  citizen  and  taxpayer,  under 
section  1925,  which  provides  for  an  action  to  obtain  a  judgment  pre- 
venting waste  of  or  injury  to  the  estate,  funds  or  property  of  a 
*  *  *  '  *  city  by  a  citizen  therein  who  is  assessed  f  Or  and 
is  liable  to  pay  a  tax  therein. 

The  defendant  Diebold  defends  the  action  and  claims  that  his  office 
is  not  subject  to  the  Civil  Service  Laws  of  the  State  and  can  not  be 
classified  under  the  Civil  Service  regulations  for  the  reasons: 

First,  That  he  is  a  subordinate  of  the  street  commissioner  who  is 
an  officer  elected  by  the  people  and  financially  responsible  for  the  acts 
of  the  defendailt  Diebold  as  inspector. 

Second,  That  the  duties  of  the  office  of  health  and  street  inspector 
are  those  of  a  laborer  or  workman  simply. 

Third.  That  the  common  council  being  vested  with  the  power  to 
confirm  or  reject  appointments  that,  therefore,  the  Civil  Service  Laws 
have  no  application  to  officers  subject  to  their  confirmation  or 
rejection. 
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Fcurih,  That  if  a  health  and  street  inspector  is  not  a  laborer  or 
-workman  but  an  officer  of  the  city,  then  he  is  not  exempt  from  taking 
the  constitutional  oath  of  office,  and  as  the  Constitution  provides  the 
form  of  oath  to  be  taken,  and  further  provides  that  no  other  oath, 
declaration  or  test  shall  be  required  as  a  qualification  for  any  office  of 
public  trust  the  Civil  Service  rules  and  regulations  can  not  be  held  to 
apply  to  that  office. 

I  am,  in  disposing  of  this  case,  required  to  decide  whether  the  office 
of  health  and  street  inspector  of  the  city  of  Buffalo  comes  wifchin  the 
Civil  Service  rules  and  regulations  promulgated  by  the  mayor. 

It  is  provided  by  Bule  ^o.  2  of  the  Civil  Service  rules  and  reg- 
ulations that  the  subordinates  of  an  officer  elected  by  the  people,  and 
for  whose  errors  or  violations  of  duty  such  officer  is  financially 
responsible  shall  not  be  subject  to  the  regulations  in  question.  The 
health  and  street  inspectors  are  probably  subordinates  of  the  commis- 
sioner, but  is  he  financially  responsible  for  their  acts  ?  The  street  com- 
missioner is  an  officer  of  the  city  elected  by  the  people,  removable  by  the 
mayor.  He  and  the  inspectors  are  alike  paid  for  their  services  by  the 
city.  The  appointment  of  these  inspectors  is  made  compulsory  upon 
the  commissioner.  While  he  nominates  them  he  has  no  power  with- 
out the  consent  of  the  council  to  appoint  them.  They  hold  their 
office  during  the  pleasure  of  the  power  appointing  them.  The  city  is 
responsible  as  their  principal  for  their  official  acts.  They  are  agents 
of  the  city  and  are  responsible  to  the  city  for  the  due  discharge  of 
their  duties,  and  while  the  commissioner  is  at  the  head  of  the 
department  of  which  they  are  officers,  and  they  are  subordinate  to 
him,  still  they  are  officers  of  the  city  and  they  are  included  within 
title  2  of  the  charter,  which  is  devoted  to  the  officers  of  the  city  and 
to  no  other  subject-matter.  It  can  not  be  eaid  that  they  are  in  any 
sense  agents  or  employes  of  the  commissionei*,  and  not  being  his 
agent  or  employes  it  must  be  held  upon  principle  and  autLority  that 
ttie  commissioner  is  not  financially  responsible  for  their  neglect  or 
misconduct  (See  Walsh  u  Trustees  of  the  New  York  and  Brooklyn 
Bridge,  96  N.  Y.,  439.) 

It  was  so  held  by  Justice  Daniels  in  disposing  of  a  motion  made  in 
this  case  to  continue  a  temporary  injunction,  and  it  was  further  held 
by  Justice  Daniels  that  the  commissioner  was  not  liable  for  the 
actions  of  the  inspectors  because  of  anything  contained  in  the  bond 
the  charter  requires  the  commissioner  to  give. 

Are  the  duties  of  the  office  of  health  and  street  inspector  those  of  a 
laborer  or  workman  in  the  sense  those  words  are  used  in  the  Civil 
Service  laws?    In  soq^e  sense  every  one  following  an  occupation  or 
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calling  is  a  laborer  or  workman,  but  these  words  are  used  in  this 
statute  to  distingfuish  between  persons  who  work  with  their  hands 
performing  manual  labor  simply  without  having  supervision  over  or 
responsibility  for  others  acts;  persons  who  have  their  tasks  assigned  to 
them  by  another;  and  those  engaged  in  occupations  not  requiring 
manual  labor,  but  simply  the  use  of  their  miads  and  judgments;  the 
management  of  others  or  the  direction  of  affairs.  The  official  name 
of  Diebold's  office  "Inspector  of  Health  and  Streets,"  indicates  that 
he  is  not  a  laborer  or  workman  in  the  popular  sense  in  which  those 
words  are  used.  His  duty  is  to  inspect  the  streets  and  other  parts  of 
the  city  for  sanitary  purposes,  and  to  see  that  the  streets,  alleys,  etc., 
are  in  a  safe  and  proper  condition  for  the  use  of  the  public  Their 
duties  are  of  a  higher  order  than  the  common  laborer,  calling  for  a 
greater  degree  of  discretion  and  intelligence.  It  is  suggested  by 
defendant's  counsel  that  there  is  nothing  in  the  charter  specifically 
defining  their  duties;  nothing  to  prevent  the  street  commissioner 
from  assigning  them  to  work  with  the  shovel  or  the  hoe  cleaning  the 
streets.  I  think  the  the  reasons  already  suggested  preclude  their 
being  assigned  to  such  menial  service. 

It  is  further  claimed  that  the  Civil  Service  rules  do  not  apply  to 
this  office,  because  the  charter  provides  that  the  council  may  reject  an 
applicant  nominated  for  the  office,  and  defendant  suggests  iiiat 
possessing  that  power  the  council  may  continue  to  reject  the  nomina- 
tions of  those  certified  by  the  Civil  Service  Commissioners  as  being 
qualified  for  the  office,  and  thereby  they  may  prevent  the  filling  of  the 
places,  and  that  therefore  it  could  not  have  been  the  intention  of  the 
Legislature  that  the  Civil  Service  rules  and  regulations  should  apply 
to  that  office.  It  is  scarcely  a  supposable  case  that  the  common 
council  would  conduct  themselves  thus  arbitrarily  and  unreasonably, 
bat  the  same  embarrassments  might  exist  if  the  JDivil  Service  rules 
had  not  been  adopted,  for  the  common  council  has  the  power  under 
the  charter  to  refuse  to  confirm  any  nominations  that  might  be  sent 
to  them  by  the  street  commissioner. 

The  fourth  defense  is  that  as  article  12  of  the  Constitution  of 
the  State  provides  thai  "  all  officers,  executive  aod  judicial,  except 
such  inferior  officers  as  shall  be  by  law  exempted,  shall  before  they 
enter  upon  the  duties  of  their  respective  offices,  take  and  subsoribe 
the  following  oath  or  affirmation:  ''I  do  solemnly  swear  that  I  will 
support  the  Constitution  of  the  United  States  and  the  Constitution  of 
the  State  of  New  York,  and  that  I  will  faithfully  discharge  the  duties 
of  the  office  of  according  to  the  best  of  my  ability,"  and 

further  provides  that  "  no  other  oath,  declaration  or  test  shall  be 
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required  as  a  qnalificaiion  for  any  office  of  public  trust."  Defendant 
claims  that  Diebold  was  not  exempted  by  law  from  taking  this  oath, 
that  he  did,  in  fact,  take  the  oath  and  therefore  compelling  him  to 
comply  with  the  Oiyil  Service  rules  and  regulations  was  requiring  a 
test  prohibited  by  the  Constitution.  It  is  quite  apparent  that  it  would 
not  be  proper  in  construing  this  provision  of  the  Constitution  to 
give  to  the  word  "  test"  its  broad  and  popular  meaning.  Fov  such  a 
construction  would  lead  to  great  absurdities.  There  is  nothing  in  the 
constitutional  oath  as  to  the  age,  residence,  citizenship  or  sex  of  the 
afiiant.  But  article  4  of  the  Constitution  requires  that  to  be  eligible 
to  the  office  of  Governor  or  Lieutenant-Governor  a  person  must  be  a 
citizen  of  the  United  States,  not  less  than  thirty  years  of  age,  and 
shall  have  been  for  five  years  next  preceding  his  election  a  resident 
of  this  State.  The  State  Engineer  and  Surveyor  must  be  a  practical 
engineer.  These  are  certainly  tests  for  office  outside  and  beyond 
the  requirements  of  the  constitutional  oath.  It  could  not  have  been 
the  intention  of  the  framers  of  the  Constitution  that  this  word  should 
have  the  broad  signification  contended  for  by  defendant's  counsel. 
''The  intent  of  the  lawmaker  is  to  be  sought  for  and  when  discovered 
is  to  prevail  over  the  literal  meaning  of  the  words  of  any  part  of  the 
law."  (People  ex  reL  Jackson  u  Potter,  47  N.  Y.,  375;  People  v. 
Angle,  109  id.,  568.) 

The  word  "  test,"  as  used  in  this  section  of  the  Constitution,  should 
be  given  the  more  restricted  or  narrower  meaning.  Its  use  in  the 
section  was  evidently  intended  to  prevent  the  subjection  of  an  official 
t6  any  ordeal  to  ascertain  his  political,  religious  or  social  views.  It 
probably  was  incorporated  into  the  Constitution  because  of  the 
obnoxious  test  oaths  to  which  the  civil  and  military  officials  were 
subjected  under  the  English  laws,  its  being  used  in  connection  with 
the  words  ''oath  or  declaration"  is  evident  that  it  was  intended  to  have 
a  restricted  meaning. 

My  conclusion  is  that  Mr.  Diebold  was  not  legally  appointed  to  the 
office  of  health  and  street  inspector,  and  hence  not  entitled  to  pay  for 
his  service  as  such. 

The  plaintiff  is  entitled  to  judgm^t  against  the  defendants  enjoin- 
ing and  restraining  the  defendants,  or  either  of  them,  from  drawing 
or  authorizing  any  warrant  to  be  drawn  to  pay  the  salary  of  the 
defendant  Diebold  as  street  and  health  inspector  of  the  city  or  to  pay 
any  compensation  to  him  for  services  alleged  to  be  rendered  in  such 
office  or  from  paying  his  salary  as  such  inspector  or  from  creating 
any  liability  on  the  part  of  the  city  to  said  Diebold  for  such  services, 
with  costs  of  action  against  the  defendant,  the  city  of  Buffalo. 
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SUPEEME  COUET. 

Special  Term,  Monroe  Oownty  (filed  September  7, 1888). 

William  F.  Peck,  a  Taxpayer,  Era,  Plaintiff,  v.   The   Citt  op 

EooHESTEB  AND  Othebs,  Defendants. 

Chaptei^'  354,   as   amended  by   chapter  410,   Laws  of  1884  —  What  a 

violation  of. 

In  an  action  brouglit  to  restrain  the  city  of  Eochester  and  its  officers 
from  making  a  contract  with  one  Belknap,  and  restraining  payment 
to  him  for  services  rendered  as  an  inspector  of  lamps,  upon  the 
ground  that  the  appointment  of  B.  as  such  inspector  was  illegal,  B. 
not  having  passed  a  Civil  Service  examination  ; 

Held,  That  the  duties  of  such  inspector  as  receiver  and  custodian  of 
the  reports  of  the  police  with  reference  to  lamps,  were  of  a  clerical 
character,  and  that  in  discharging  such  duties  he  was  in  the  Civil 
Service  of  the  city  as  a  clerk  under  the  classification  made  by  the 
mayor  pursuant  to  section  8  of  chapter  354  of  the  Laws  of  1883,  as 
amended  by  chapter  410  of  the  Laws  of  1884. 

Held,  That  the  employment  of  B  was  prohibited  until  he  had  passed 
the  requisite  civU  service  examination. 

Under  the  provisions  of  section  8  of  chapter  354  of  the  Laws  of  1883, 
as  amended  in  1884,  it  became  the  duty  of  the  mayor  of  the  city  of 
Eochester  to  cause  to  be  arranged  in  classes  the  several  clerks  and 
persons  employed,  or  being  in  the  public  service  of  the  city,  and 
the  section  also  provided  that  no  officer  or  clerk  should  be  appointed 
and  no  person  should  be  admitted  to  or  be  promoted  in  either  of 
said  classes  until  he  had  passed  an  examination  as  provided  by  said 
act.  Under  this  direction  the  mayor  of  the  city  of  Eochester  classi- 
fied the  civil  service  of  that  city  as  follows  : 

"Schedule  B  (part  first),  all  officers  and  members  of  the  police  and  fire 
departments.  ^Schedule  B  (part  second),  all  other  subordinate 
officers,  clerks  and  assistants."  Held,  That  a  contract  which  the 
mayor  was,  by  resolution  of  the  common  council,  to  make  with  B, 
requiring  him  to  examine  all  street  lamps,  and  their  location,  and 
assist  the  lamp  committee  in  the  designation  and  location  of  such 
lamps,  and  to  keep  a  book  of  record  of  such  lamps  and  electric  lights 
during  the  term  of  such  contract,  together  with  the  number  of  such 
lamps  and  lights,  and  location  and  time  not  burning,  etc.,  and  report 
t(»  the  committee  and  common  council  all  the  details  connected  with 
such  lamps  and  lights,  and  to  examine  into  any  and  all  complaints  in 
relation  to  said  lamps ;  the  resolution  also  providing  for  the  pay- 
ment of  B  for  his  services  as  "  lamp  inspector,"  and  for  his  giving 
security  for  his  faithful  performance  of  the  aforesaid  matters,  makes 
his  services  or  employment  come  within  schedule  B  (part  second)  of 
the  classification  made  by  the  mayor,  and  in  discharging  those 
duties  he  would  be  a  clerk  in  the  civil  service  of  the  city  as  a  clerk, 
and  the  act  in  question  prohibits  his  employment  until  he  has  passed 
the  requisite  examination. 
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J.  H.  HofkinSy  for  plaintifE. 
H,  J.  SuUivan,  assistant  city  attorney,  and 
Charge  Raines,  for  defendants. 

Angle,  J. — The  questions  mainly  discussed  in  this  case  arise  under 
the  Civil  Service  Law.  (Chap.  354,  Laws  of  1883;  amended  by  chap. 
410,  Laws  of  1884.) 

Civil  Service  examinations,  as  a  prerequisite  to  entering  upon  the 
duties  of  office,  appear  to  have  been  known  to  the  common  law  of 
England  more  than  600  years  ago.  In  the  city  of  London,  in  a  tower 
which  is  thought  to  have  been  one  of  the  earliest  portions  of  West- 
minster Abbey,  is  a  room  where  there  are  six  horse-shoes  and  sixty- 
one  nails  which|  by  ancient  custom,  the  sheriffs  of  London  were  com- 
pelled to  count  when  they  were  sworn  in.  In  the  time  of  Edward  11., 
when  this  custom  was  established  (1308,  1327),  it  was  a  proof  of  edu- 
cation, as  only  well  instructed  men  could  count  up  to  sixty-one.  At 
the  same  time,  it  was  ordained  that  the  sheriff,  in  proof  of  his  strength, 
should  cut  a  bundle  of  sticks.  This  custom  (the  abolition  of  which 
has  been  vainly  attempted),  still  exists,  but  a  bundle  of  matches  is 
now  provided.  The  original  knife  is  always  used.  (Second  Hare's 
Walks  in  London,  272,  273  [N.  Y.  ed.]  1878.)  To  secure  the  theologi- 
cal qualifications  of  the  sheriffs,  they  were  required  not  only  to  take 
the  oaths  of  allegiance  and  supremacy  as  well  as  the  statutory  oath  of 
office,  but  to  make  a  declaration  against  transubstantiation,  and  to 
receive  the  sacrament  within  three  months  after  entering  upon  office, 
in  the  presence  of  two  witnesses  and  one  church  warden,  and  get  cer- 
tificate that  they  had  done  so,  signed  by  the  minister  and  one  church 
warden,  and  the  two  witnesses  must  also  make  affidavit  of  the  fact. 
(14  Petersdorff  Abr.,  429,  note  [N.  Y.  ed.],  1831.) 

Section  8  of  the  act  of  1883,  as  amended  by  the  act  of  1884,  directed 
the  mayor  to  prescribe  such  regulations  for  ttie  admission  of  persons 
in  the  civil  service  of  the  city  as  might  best  promote  the  efficiency 
thereof,  and  ascertain  the  fitness  of  candidates  in  respect  to  character, 
knowledge  and  ability  for  the  branch  of  service  into  which  they  sought 
to  enter,  and  for  this  purpose  he  was  directed  to  employ  certain  per- 
sons to  conduct  such  inquiries  and  make  such  examination,  and  to 
prescribe  their  duties  and  establish  regulations  for  the  conduct  of 
persons  who  might  receive  appointments  in  said  service. 

The  section  also  enacted  that  the  regulations  so  prescribed  should, 
among  other  things,  provide  and  declare  as  in  the  second  subdivision 
of  the  second  section  of  the  act  is  provided  in  reference  to  regula- 
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tions  for  admiBsion  into  the  Civil  Service  of  the  State.  Said  second 
subdivision  is  as  follows :  "  All  the  offices,  places  and  employments 
so  arranged  or  to  be  arranged  in  classes  shall  be  filled  by  selections 
from  among  those  graded  the  highest  as  the  result  of  such  competi- 
tive examinations." 

Section  8,  as  amended  in  1884,  also  made  it  the  duty  of  the  major 
in  and  by  such  regulations,  to  cause  to  be  arranged  in  classes,  ihe 
several  clerks  and  persons  employed  or  being  in  the  public  service  of 
the  city,  and  that  he  should  include  in  one  or  more  of  such  classes,  so 
far  as  practicable  for  the  purposes  of  the  examination  herein  provided 
for,  all  subordinate  cloi'ks  and  officers  in  the  public  service  of  the  city 
to  whom  his  power  under  the  act  extended.  Said  section  then  pro- 
ceeds :  *'  No  officer  or  clerk  shall  be  appointed,  and  no  person  shall 
be  admitted  to  or  be  promoted  in  either  of  the  said  classes  now  exist- 
ing or  that  may  be  arranged  hereunder  pursuant  to  said  rules,  until 
he  has  passed  an  examination,  or  is  shown  to  be  exempted  from  such 
examination,  in  conformity  with  such  regulations." 

Under  this  diiection,  the  mayor  of  the  city  of  Boches^ter  prescribed 
certain  regulations  by  which  he  classified  the  Civil  Service  of  that  city 
as  follows:  ''Schedule  B  (part  first),  all  officers  and  members  of 
the  police  and  -fire  departments.  Schedule  B  (part  second),  all 
other  subordinate  officers,  clerks  and  assistants.  Schedule  D  shall 
include  all  persons  employed  as  laborers  or  day  workmen.  This  he 
evidently  did  under  that  provision  of  the  law  which  made  it  his  duty 
to  arrange  in  classes  the  several  clerks  and  persons  employed  or  being 
in  the  public  service  of  the  city.  And,  with  reference  to  such  quali- 
fication, the  mayor,  by  his  regulations,  further  provided  as  follows: 
*'  Appointments  shall  be  made  or  employment  shall  be  given  in  the 
positions  in  Schedule  B  by  selections  from  those  persons  graded 
highest  as  the  result  of  open  competitive  examination,  provided  that 
vacancies  in  higher  positions  in  this  schedule  may  be  filled  by  the 
promotion  of  those  holding  lower  position  iii  the  office."  There  is 
no  pretense  that  Belknap's  case  is  covered  by  Schedule  B,  part  first, 
and  it  need  not  be  further  noticed. 

The  question  then  rises  whether  his  case  comes  under  Schedule  B, 
part  second.  To  determine  this  requires  an  examination  of  the 
proceedings  of  the  common  council  to  see  what  service  it  was  contem- 
plated he  should  perform.  The  resolution  of  the  council  under  which 
the  lamp  committee  employed  him,  was  first  passed  November  1, 
1887,  and  was:  "  That  not  more  than  one  person  be  so  employed  and 
that  the  person  so  employed  by  the  lamp  committee,  shall  be  paid 
not  to  exceed  seventy  dollars  pet  month,  from  Ndvembet  15;  1887,  fo 


Civil  Service  Commibsion,  228 

April  1, 1888,  and  that  said  person  be  required  to  give  a  bond  in  the 
sum  of  $500,  for  the  faithful  performance  of  his  duty;  that 
the  police  commissioners  be  asked  to  require  the  policemen 
to  report  each  day,  the  number  of  lights  unlighted  on  their 
beats,  and  that  these  facts  be  reported  eyery  day  to  the 
person  so  employed  by  the  lamp  committee/'  This  resolution 
was  disapproved  by  the  mayor,  under  section  48  of  the  city  charter, 
from  which  disapproval,  dated  November  9, 1887,  as  it  shows  the  con- 
struction put  upon  the  resolution  by  the  mayor,  I  quote  as  follows: 
*'  A  resolution  adopted  at  your  last  regular  meeting,  would  seem  to 
empower  the  lamp  committee  to  employ  a  person  for  the  next  five 
months,  at  the  rate  of  seventy  dollars  per  month,  to  receive  daily 
reports  from  the  police  department  of  lamps  not  found  lighted  by  the 
policemen  on  their  various  beats."  I  am  quite  sure  the  police  depart- 
ment will  cheerfully  file  such  reports  with  the  clerk  of  your  board  for 
your  information,  and,  therefore,  the  expense  would  be  wholly  unwar- 
ranted, and  the  said  resolution  is  hereby  returned  disapproved."  The 
above  disapproval  appears  to  have  boen  presented  to  the  council  at  a 
meeting  held  November  15, 1887,  and  a  vote  was  thereupon  taken 
upon  the  question:  ''Shall  this  resolution  stand  notwithstanding  the 
objections  of  his  honor  the  mayor?"  And  "  the  resolution  was  sus- 
tained "  by  the  votes  of  two-thirds  of  all  the  members  of  the  common 
council  then  in  office.  The  effect  of  this  action  under  section  48  of 
the  city  charter  was  that  the  resolution  should  "  have  full  force  and 
effect  notwithstanding  the  objections  of  the  mayor."  Under  this  reso- 
lution, the  lamp  committee  employed  Belknap,  and  he  commenced  his 
services  November  19, 1887,  and  continued  them  until  the  first  day 
of  April,  1888.  The  commencement  of  the  resolution  ''that  not 
more  than  one  person  be  so  employed,"  etc.,  indicates  a  reference  to 
something  that  had  preceded  it. 

The  next  thing  preceding  it  at  the  meeting  of  November  1,  1887, 
was  the  vote  of  the  common  council  sustaining  the  disapproval  of 
the  mayor  of  a  resolution  of  the  council,  passed  October  14,  1887, 
which  attempted  to  authorize  and  direct  the  lamp  committee  to  open 
and  keep  a  book  wherein,  on  and  after  October  25,  1887,  should  be 
entered  the  name  of  each  street  in  the  city  of  Rochester,  wherein  any 
gas  lamps  or  electric  lights  were  then  placed,  together  with  the  num- 
ber of  said  lamps  or  lights,  the  number  of  said  gas  lamps  not  burning., 
the  number  of  said  electric  lights  not  burning,  and  that,  such  entries 
should  be  made  in  said  book  on  each  and  every  day  thereafter, 
Sundays  excepted.  As  the  resolution  of  October  14, 1887,  contained 
lothing  about  employing  any  person  to  do  anything,  and  as,  by  the 
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concurrent  action  of  the  mayor  and  council,  that  resolution  waa 
defeated,  I  do  not  see  how  it  can  be  referred  to  to  extend  the 
employment  provided  for  in  the  resolution  of  NoYcmber  1,  1887, 
beyond  what  is  actually  provided  for  in  the  latter  resolution. 
Possibly,  individual  members  of  the  council,  in  originally  passing  the 
resolution  of  November  first,  and  then  in  repassing  it  over  the  mayor's 
disapproval,  November  fifteenth,  may  have  intended  to  authorize  the 
lamp  committee  to  employ  some  person  to  perform  the  duties  or 
service  which,  by  rejecting  the  resolution  of  October  fourteenth,  they 
had  refused  to  authorize  or  direct  the  lamp  committee  to  do.  But 
whatever  may  have  been  the  individual  intention  of  members,  I  can  not 
find  in  the  resolution  of  November  first,  any  duty  imposed  on  the 
employe  under  it,  except  to  receive  the  reports  provided  for,  and  that 
duty  has  to  be  inferred  from  the  provision  requiring  the  reports  to  be 
made  to  him.  Those  duties  were  the  receipt,  and  inferentially,  the 
custody  of  the  reports  by  the  police  with  reference  to  the  lights  and 
lamps,  duties  of  a  clerical  character.  In  discharging  those  duties,  he 
was  in  the  Civil  Service  of  the  city  as  a  clerk,  and  the  act  in  question 
prohibited  his  employment  until  he  had  passed  the  requisite 
examination. 

The  next  point  as  to  the  resolution  of  December  20, 1887,  directing 
the  mayor  to  contract  with  Belknap,  and  which  resolution  was  dis- 
approved by  the  mayor,  and  his  veto  was  presented  at  a  meeting  of 
the  common  council,  January  17,  1888,  when  it  was  laid  on  the  table 
to  the  next  regular  meeting.  At  such  regular  meeting  it  was  further 
postponed  for  two  weeks,  and  it  finally  came  up  at  a  meeting  held 
February  17,  1888,  when  the  council  proceeded  to  vote  vpon  the 
reconsideration  of  such  resolution  so  disapproved  by  the  mayor  and 
two-thirds  of  all  the  members  elected  to  the  common  council  voted  in 
favor  of  said  resolution.  Section  48  of  the  city  charter  provides  in 
substance,  that  at  the  next  meeting  of  the  council  after  a  disapproval 
by  the  mayor,  it  shall  proceed  to  reconsider  the  resolution  disapproved 
by  him,  and  if  it  shall  be  passed  by  two-thirds  of  all  the  members  of 
the  common  council  then  in  office,  it  shall  have  full  force  and  effect 
notwithstanding  the  disapproval  The  resolution  was  a  form  of  legis- 
lative action  and  is  upon  the  same  footing  and  subject  to  the  same 
regulations  as  more  formal  action  by  ordinance  or  bilL  (Oushing's 
Law  and  Practice  of  Legislative  Assemblies,  section  2403.) 

There  is  a  discussion  and  decision  as  to  what  power  a  common 
council  have  upon  the  disapproval  of  a  mayor,  in  Sank  u  Philadelphia 
(8  Phil.  R,  118  - 120),  under  a  provision  in  a  charter  somewhat  like 
the  above  in  section  48.    The  question  in  UiiBit  case  was  whether,  oil 
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the  coming  in  of  a  veto  by  the  mayor  and  a  vote  upon  the  reconsider- 
ation having  been  taken  and  the  veto  sustained,  the  vote  sustaining 
the  yeto  could  be  reconsidered,  and  the  court  held  that  it  could  not. 
And  a  portion  of  the  reasoning  by  which  the  court  arrived  at  that 
conclusion  was  that  the  maxim  "Expresaio  uniibs  est  eax^ltmo  aUeriua" 
was  applicable,  and  that  everything  prescribed  by  a  charter  is  a  pro- 
hibition of  any  other  mode.  The  charter  under  consideration  in  that 
case  did  not  contain  the  provision  in  our  section  48,  that  "  at  the  next 
meeting  of  the  council  after  a  disappi:oval  by  the  mayor,  it  shall 
proceed  to  reconsider  the  resolution,"  etc.  Under  this  provision, 
could  the  common  council  postpone  such  reconsideration  to  the  next 
meeting,  and  then  at  that  next  meeting  postpone  it  two  weeks  further, 
or  did  the  failure  to  reconsider  at  the  next  meeting  after  the  veto 
came  in,  give  to  the  veto  the  effect  of  defeating  the  Resolution? 
Against  this  power  to  postpone  from  meeting  to  meeting  the  recon- 
sideration of  a  vetoed  resolution  which  the  charter  required  should 
be  done  at  the  next  n^eeting  after  the  veto  comes  in,  the  reasoning  of 
the  court  in  Sank  u  Philadelphia  {supra,  p.  120),  with  a  slight  change 
of  language,  is  applicable.  If  the  postponement  of  the  reconsideration 
which  the  charter  requires  to  be  done  at  the  next  meeting  can  be 
made  from  time  to  time,  it  is  plain  that  in  the  end  the  veto  will  be 
overruled,  and  thus  a  great  constitutional  conservation  of  the  rights 
of  minorities  and  safeguard  against  inconsiderate  legislation  be  set  at 
nought  There  is  no  safety  but  in  adhering  strictly  to  the  constitu- 
tional rule;  if  one  postponement  can  be  had,  there  is  no  limit  to  the 
number  that  may  not  take  place.  The  mayor  having  returned  the 
resolution  to  the  common  council,  it  was  competent  for  the  council  to 
give  the  resolution  force  and  effect,  notwithstanding  the  executive 
objections  to  it,  by  passing  it  in  the  manner  and  by  the  majority 
required  by  the  charter.  (Cushing's  Law  and  Practice  of  Legislative 
Assemblies,  section  2381.) 

There  seems  good  reason  for  holding  that  to  give  the  resolution 
such  force  and  effect  after  the  veto  of  the  mayor,  the  common  council 
most  have  reconsidered  the  resblution  at  its  next  meeting  after  the 
veto  came  in.  This  question  was  not  made  or  raised  by  either  party 
upon  the  trial  or  argument  and  I  should  not  probably  have  noticed  it 
here  had  not  the  proposed  findings  of  all  parties,  in  substance, 
requested  me  to  find  that  the  action  of  the  council  on  the  seventh  of 
February,  was  the  passing  of  a  vetoed  resolution.  To  this  I  am  not 
prepared  to  assent  for  the  reasons  already  offered  above. 

I,  therefore,  proceed  to  examine  the  case  upon  the  remaining 
point    presented   upon  the    argument,  assuming,  as    counsel    did, 

29 
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that  the  resolution  of  December  20,  ISST,  was  passed  over  the  veto  of 
the  major  by  the  Tote  taken  February  7,  1888.  The  contract^ 
which,  by  that  resolution,  the  mayor  was  directed  to  make  with 
Belknap,  required  Mr.  Belknap  to  examine  all  street  lamps,  electric 
or  gas,  and  their  locations  and  otherwise  to  assist  the  lamp 
committee  in  the  designation  and  location  of  such  lamps  and 
to  open  and  keep  a  book  wherein  shall  be  entered  the  name  of  each 
street  in  the  city  whereon  such  gas  lamps  or  electric  lights  are  now 
or  hereafter  may  be  placed  during  the  term  of  said  contract,  together 
with  the  number  of  said  lamps  or  said  lights,  and  the  number  and 
location  of  any  such  lamps  or  lights  at  any  time  not  burning  daring 
any  hours  when  the  same  is  provided  by  contract  or  otherwise  to  be 
kept  lighted,  and  the  same  shall  be  unlighted,  such  entries  to  be  made 
in  said  book  on  each  and  every  day,  Sundays  excepted,  during  the 
period  of  said  contract.  Also,  to  report  to  said  committee  as  often  as 
it  may  require,  and  at  least  once  a  month  to  the  common  council,  a 
general  summary  for  the  month  preceding,  of  the  foregoing  matters, 
and  also  the  number  of  lamps  or  lights  that  have  been  discontinued, 
and  the  authority  or  cause  thereof,  if  known  to  or  ascertained  by  him, 
and  the  number  and  location  of  any  and  all  lamps  or  lights  that  have 
remained  unlighted,  the  name  of  the  company  owning  or  furnishing 
the  same,  and  the  duration  of  time  when  the  same  shall  have  been 
unlighted  during  such  months,  and  he  shall  perform  such  other  duties 
as  may  be  connected  with  the  public  street  lighting  system  of  the  city 
during  the  period  of  said  contract,  and  as  may  be  required,  from  time 
to  time,  by  said  committee  or  the  common  council,  and  to  furnish  to 
said  committee  and  the  council,  as  may  be  directed,  written  reports 
upon  any  of  the  subjects  aforesaid. 

Said  resolution  also  provides  for  the  payment  of  Belknap  for  his 
services  as  "  lamp  inspector  "  and  provides  for  his  giving  security  for 
his  faithful  performance  of  the  aforesaid  matters.  It  also  provides 
that  Belknap  shall  examine  into  any  and  all  complaints  or  charges  of 
any  of  said  lamps  or  lights  having  been  unlighted  at  any  time  daring 
said  contract,  which  shall  have  been*  received  by  him  or  come  to  his 
knowledge  or  information. 

The  above  abstract  of  the  duties  contemplated  to  be  performed  by 
Belknap,  shows,  I  think,  quite  clearly  that  his  services  or  employment 
would  come  within  Schedule  B,  part  second,  of  the  classification  made 
by  the  mayor,  and  it  follows  that  his  employment  to  render  such 
services,  if  consummated  by  entering  into  the  contract  contemp- 
lated by  said  resolution  would  have  been  a  violi^tion  of  the  Civil 
Service  Act. 


Civil  Service  Commission..  227 

In  deciding  this  case,  I  am  not  permitted  to  consider  the  necessity 
or  the  advantage  of  Belknap's  services  to  the  city,  or  his  real  qualifi- 
cations or  the  wisdom  of  his  employment.  The  entire  question  before 
me  is»  whether  the  services  he  was  to  render  under  either  resolution 
came  within  Schedule  B,  part  second,  and  I  have  arrived  at  the  conS 
elusion  that  they  do  fall  within  that  portion  of  the  schedule.  I  do 
not  allow  costs  because  the  case  seems  to  have  originated  and  to  have 
been  conducted  in  an  amioable  spirit  to  obtain  an  adjudication  upon 
the  Civil  Service  Act,  and  the  regulations  of  the  mayor  under  ii  The 
question  is  a  new .  one  arising  under  a  recent  statute,  and  the 
plaintiffs  requests  do  not  ask  for  costs. 


COURT  OF  OYER  AND  TERMINER 

October  Term,  A.  D.,  1888. 
The  People  of  the  State  of  New  York  v.  Robebt  Wallace. 

Indictment,  for  reusing  to  pr^er  for  emphyTnent  an  honorably  discharged 

Union  soldier. 

The  grand  jury  of  the  county  of  Cayuga  by  ihis  indictment 
accuse  Robert  Wallace  of  the  crime  of  refusing  to  prefer  for 
employment  and  appointment,  an  honorably  discharged  Union 
soldier,  committed  as  follows  :  The  said  Robert  Wallace,  late  of 
the  city  of  Auburn  in  said  county  of  Cayuga,  on  the  8d  day  of  July,  in 
the  year  of  our  Lord  1888,  at  the  city  and  county  aforesaid  and  in  the 
State  aforesaid  there  and  there  being  a  duly  acting  and  qualified 
street  superintendent  in  and  for  the  city  of  Auburn,  N.  Y.  The  office 
of  the  said  street  superintendent,  then  and  there  being  a  public 
department  in  and  for  said  city,  and  the  said  Robert  Wallace  as  such 
street  superintendent  as  aforesaid,  then  and  there  had  charge  of 
the  streets  of  said  city  of  Auburn,  N.  Y.,  an4  the  public  works  of 
said  city  of  Auburn,  and  then  and  there  had  the  power  of  appoint- 
ment to  and  employment  in  the  public  service  of  said  city  of  per- 
sons, laborers,  teamsters  and  others  upon  the  streets  and  in  said 
departments  aforesaid;  and  the  said  Robert  Wallace  as  such  street 
superintendent  as  aforesaid  had  under  his  charge  and  in  his  employ 
as  such  superintendent  on  the  streets  of  said  city  and  on  the  public 
works  thereof,  a  large  number  of  men  to  work  as  teamsters.  That 
on  the  3d  day  of  July,  1888,  the  said  Robert  Wallace  wrongfully, 
willfully  and  unlawfully  neglected  and  refused  to  prefer  for  employ- 
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ment  and  appointment  as  a  teamster  in  said  department,  and  dis- 
charged  and  dismissed  from  employment  as  teamster  in  said  depart- 
ment on  the  streets  of  said  city,  one  William  Ryan,  he,  the  said  William 
Byan,  having  then  and  there  been  in  the  employ  of  said  city  in  said 
department  and  on  the  streets  and  under  the  street  superintendent 
of  said  city  for  the  period  of  three  years  prior  to  said  July  3,  1888, 
the  said  William  Eyan  then  and  there  being  an  honorably  discharged 
Union  soldier,  having  served  in  the  Union  army  of  the  United  States 
of  America  from  July,  A.  D.  1862,  to  July  6, 1865,  and  was  honorably 
discharged  from  the  service  of  the  said  Union  army  of  the  United 
States,  at  Washington,  D.  0.,  July  6, 1865,  all  of  which  was  then  and 
there  well  known  ■  to  said  Eobert  Wallace ;  that  at  the  time  said 
Robert  Wallace  refused  and  neglected  to  prefer  for  employment  and 
appointment  and  discharged  and  dismissed  said  William  Ryan  as 
aforesaid,  he,  the  said  Robert  Wallace,  had  then,  and  there  under  his 
charge  and  in  his  employ  as  street  superintendent  as  aforesaid  one 
Albert  Bench  and  one  Lawrence  Martin,  and  divers  other  persons  to 
this  grand  jury  aforesaid  unknown,  who  were  not  honorably  discharged 
Union  soldiers,  and  was  thus  and  there  well  known  to  said  Robert 
Wallace,  and  said  persons  have  continued  in  his  employ  as  such  super- 
intendent as  aforesaid,  and  have  been  preferred  to  said  employment 
and  appointed  since  said  3d  day  of  July,  1888. 

That  said  William  Ryan,  at  the  time  of  his  dismissal  and  discharge 
and  the  refusal  to  prefer  him,  the  said  William  Ryan,  for  employment 
and  appointment  as  aforesaid,  was  not  incapacitated  from  discharging 
the  duties  of  such  teamster,  and  was  capable  of  and  did  perform  all 
the  duties  required  of  him  as  such  teamster,  and  possessed  the  busi- 
ness capacity  necessary  to  discharge  the  duties  of  the  position  of  such 
teamster ;  and  said  William  Ryan  was  so  discharged  and  dismissed, 
and  refused  preferment  in  said  employment  and  appointment  as  afore- 
said, without  just  cause  or  provocation,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  against  the  peace  of  the  people  of  the 
State  of  New  York  and  their  dignity. 

A.  P.  RICH, 
Ihstrict  Attorney,  Cayuga  GourUy. 

STATE  OF  NEW  YORK,     )  ^^  . 
Oayuga  County  Clerk's  Office.  ) 

I,  Benjamin  M.  Wilcoz,  clerk  of  the  county  of  Cayuga,  and  of  the 
Supreme  Court  of  the  said  State,  and  of  the  County  Court  of  said 
county,  each  being  a  court  of  record  and  having  a  common  seal,  do 
hereby  certify  that  I  have  compared  the  annexed  and  foregoing  copy 
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of  indictment  and  indorsements  thereon,  with  the  original  thereof, 
now  remaining  on  file  in  mj  office,  and  that  the  same  is  a  correct  copy 
of  such  original  and  of  the  whole  thereof. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  said  county  and  of  said  courts  at  Auburn,  N.  Y., 
this  22d  day  of  December,  1888. 

B.  M.  WILCOX, 

Clerk. 


At  a  Court  of  Oyer  and  Terminer,  held  at  the  court-house  in 
the  city  of  Auburn,  in  and  for  the  county  of  Cayuga,  on 
the  3d  day  of  October,  A.  D,,  1888. 

Present  —  Hon.  William  Bumsby,  Justice  'Supreme  Court, 

The  People  v.  Eobebt  Wallace. 

Indictment  for  refusing  to  prefer  for  appointment  and  employment  an 

honorably  discharged  Union  soldier. 

Ordered,  that  this  indictment  be  and  the  same  is  hereby  sent  to  the 
Court  of  Sessions  for  triaL 


At  a  Court  of  Sessions  held  at  the  court-house  in  the  city  of 
Auburn,  in  and  for  the  county  of  Cayuga,  on  the  T'th  day 
of  December,  A.  D.,  1888. 

Present  —  Hon.  P.  H.  Van  Auken,  Seneca  County  Judge,  Presiding. 

Lewis  Emebsok  and 
Albert  Mosheb,  Justices  for  Sessions. 

The  People  v.  Bobebt  Wallace. 

« 

Indictment  for   refusing  to  prefer  for  appointment  and  employment  an 

honorably  discharged  Union  soldier. 

On  motion  of  A.  P.  Bich,  district  attorney,  it  is  ordered  that  this 
indictment  proceed  to  trial,  and  the  following  jurors  were  called, 
examined  and  excused  or  sworn,  viz. : 

1.  L.  C.  Husted,  sworn;  Albert  Bagure,  exctised  by  defendant; 
Thomas  Sullivan,  excused  by  people. 

2.  William  N.  Bobinson,  sworn;  Wyatt  A.  Benham,  excused  by 
defendant 
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3.  Caleb  Oranson,  sworn ;  H.  D.  Ferris,  excused  by  defendant;  James 
H.  Folmer,  excused  by  defendant;  0.  D.  Bemington,  excused  bj 
defendant. 

4.  D.  L.  WilliamSi  sworn;  John  H.  Corwith,  excused  by  People. 

5.  Smith  Cooper,  sworn. 

6.  Ira  H.  Baldwin,  sworn. 

7.  A.  L.  Clark,  sworn:  William  J.  Helmer,  excused  by  People. 

8.  Amos  P.  Main,  sworn. 

9.  Frank  D.  Townsend,  sworn. 

10.  William  Harmon,  sworn. 

11.  George  Bingham,  sworn. 

12.  John  Lynch,  sworn. 

Evidence  for  People. —  John  C.  Healey,  William  Byan,  John  J. 
Moore,  George  S.  Clark,  Edward  C.  Hall,  Albert  Bench,  Lawrence 
Martin,  Edward  Byan,  Christopher  OToole,  Fred  Hosford,  Frank 
Will,  William  Atkins. 

Evidence  for  Defendant —  Bobert  Wallace,  Charles  F.  Guion,  John 
Moulvey,  Jerry  Quill,  Elias  Hardy. 

Evidence  closed. 

The  jury  having  retired  under  the  charge  of  the  court,  attended  by 
a  sworn  constable,  and  being  now  returned  into  court,  say  they  find 
the  defendant  guilty. 


The  People  v.  Eobbrt  Wallaob. 

Indictment  for  refustng  to  pr^er  for  employment  and  cgapointment  an 

honorably  discharged  Union  soldier. 

The  defendant  having  been  indicted  for  the  crime  above  stated,  in 
having  at  the  city  of  Auburn,  in  the  county  of  Cayuga,  on  the  3d  day 
of  July,  1888,  willfully  neglected  and  refused  to  prefer  for  employment 
and  appointment,  one  William  Byan,  an  honorably  discharged  Union 
soldier,  upon  the  street  department  of  the  city  of  Auburn,  the  said 
defendant  being  then  and  there  street  superintendent  of  the  city 
of  Auburn,  and  as  such  superintendent  having  charge  of  the  streets 
of  the  city  of  Auburn,  and  having  been  arraigned  upon  said  indict- 
ment and  by  the  verdict  of  a  jury  convicted  of  the  crime  as  charged 
in  the  indictment,  he  is  by  the  court  now  sitting  here  this  llih  day 
of  December,  1888,  sentenced  to  pay  a  fine  of  $100  and  stand  com- 
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mitied  to  the  common  jail  of  Cayuga  county  until  paid,  not  exceeding 
100  days. 

STATE  OF  NEW  YORK,     \ 
Catuga  Coukty  Clerk's  Office,  j 

I,  Benjamin  M.  Wilcox,  clerk  of  the  county  of  Cayuga  and  also  clerk 
of  Oyer  and  Terminer  and  Court  of  Sessions  held  therein,  do  hereby 
certify  the  foregoing  to  be  true  abstracts  from  the  minutes  of  said 
courts  in  the  above  matter. 

Witness  my  hand  and  the  seal  of  said  courts  this  24th  day  of 

[l.  s.]      December,  1888. 

R  M.  WILCOX, 

Glerh. 

SUPREME  COURT. 

Monroe  Special  Term  (November,  1888^. 

The  People  ex  rel  Simpson  D.  Travis  v.  Oharles  F.  Dubaton, 
Agent  and  Warden  of  Auburn  State  Prison, 

Upon  a  motion  by  the  relator,  an  honorably  discharged  soldier,  for  a 
mandamus  to  compel  the  respondent  to  reappoint  him  a  keeper  in 
the  State  prison  at  Auburn, 

ffeldf  That  under  the  proYisions  of  the  State  Constitution  aa  amended 
in  1873  (article  5,  section  4),  conferring  upon  the  Superintendent 
of  State  Prisons  tiie  power  to  select  and  appoint  his  subordinates, 
that  officer  has  the  exclusiye  power  to  determine  as  to  the  propriety 
of  appointments  and  removalB. 

ffddf  That  chapter  464  of  the  Laws  of  1887,  giving  a  preference  to 
honorably  discharged  soldiers  and  sailors,  in  appointment  and 
employment  in  the  Civil  Service  of  the  State,  and  designating  a 
particular  class  from  which  the  head  of  any  department  shall  select 
his  s;ibordinates,  is  unconstitutional  in  that  it  restricts  the  power« 
vested  in  the  Superintendent  of  State  Prisons,  under  the  provision 
of  the  Constitution  above  cited.  (The  People  ex  rel  Killeen  u 
Angle,  109  N.Y.,  564.) 

The  opposing  affidavit  of  the  respondent  alleged  that  the  relator  had 
not  the  busmess  capacity  necessary  to  discharge  the  duties  of  the 
position  involved,  as  required  by  the  act  entitling  him  to  preference, 
and  the  relator,  without  denying  such  allegation,  applied  for  a 
peremptory  mandamus;  hddy  that  such  application  was  equivalent  to 
a  demurrer  and  an  admission  of  the  truth  of  such  allegation  as  a 
statement  of  fact;  and  that  the  lack  of  business  capacity  being 
admitted,  the  motion  for  a  writ  should  be  denied.  (The  People  ex  rd. 
The  Tenth  National  Bank  v.  The  Board  of  Apportionment,  etc.,  64 
N.  T.,  627.) 

A.  J,  Parker,  counsel  for  the  relator. 

John  W.  Hogan,  Deputy  Attorney-General  for  the  respondent 
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Adams,  J. — From  ttie  papers  which  were  brought  to  the  attention 
of  the  court  upon  the  hearing  of  this  application,  it  appears  that  in 
the  year  1880,  the  relator  was  appointed  by  a  former  agent  and  warden 
of  the  State  prison  at  Auburn,  a  keeper  therein,  and  that  he  occupied 
that  position,  performing  the  duties  thereof,  down  to  the  6th  day  of 
August,  1888,  at  which  time  he  was  relieved  from  further  duty  by 
the  order  of  the  respondent,  who  was  then  agent  and  warden  at  such 
prison;   that  the  order  relieving  the  relator  from  duty  was  in  writing 
and  alleged,  as  the  reason  therefor,  a  direction  on  the  part  of  the 
Superintendent  of  State  Prisons,  to  reduce  the  force  of  keepers  and 
guards  to  the  lowest  possible  number  for  its  government  and  disci- 
pline;  that  at  the  time  the  relator  was  relieved  from  duty  as  such 
keeper,  he  was  an  honorably  discharged  Union  soldier  of  the  war  of 
the  rebellion,  and  was  not  incapacitated  from  the  discharge  of  his 
duty  in  any  way,  and  that,  at  that  time,  other  persons  were  retained 
in  the  employ  of  the  prison,  as  keepers  and  guards,  who  were  not 
honorably  discharged  soldiers  of  the  war  of  the  rebellion ;  that  the  relator 
has  not  since  been  reinstated  or  appointed  a  keeper  of  such  prison. 

The  facts  thus  stated  are  relied  upon  as  furnishing  a  sufficient 
reason  for  the  interposition  of  the  court  in  the  matter  of  the  appoint- 
ment of  a  public  official,  and  call  for  a  judicial  interpretation  of  the 
language  of  chapter  464  of  the  Laws  of  1887,  which,  it  is  contended, 
has  been  confessedly  violated  by  the  action  of  the  respondent  in 
relieving  the  relator  from  duty  as  a  keeper  of  the  Auburn  State 
prison  under  the  circumstances  herein  set  forth. 

The  first  section  of  the  act  thus  relied  upon  reads  as  follows:  ''In 
every  public  department  and  upon  all  public  works  of  the  State  of 
New  York  and  of  the  cities,  towns  and  villages  thereof,  and  also  in 
non-competitive  examinations  under  the  Civil  Service  laws,  rules  or 
regulations  of  the  same  wherever  they  apply,  honorably  discharged 
Union  soldiers  and  sailors  shall  be  preferred  for  appointment  and 
employment;  age,  loss  of  limb  or  other  physical  impairment^  which 
does  not,  in  fact,  incapacitate,  shall  not  be  deemed  to  disqualify 
them  provided  they  possess  the  business  capacity  necessary  to 
discharge  the  duties  of  the  position  involved." 

The  second  section  of  the  act  makes  it  a  misdemeanor  on  the  part 
of  any  official  or  other  person  having  power  of  appointment  to  dis- 
regard either  the  letter  or  spirit  of  this  act 

It  is  very  plain  that  it  was  the  design  of  the  Legislature,  by  means 
of  the  enactment  in  question,  to  make  provision  whereby  the  honor^ 
ably  discharged  Union  soldiers  and  sailors  of  the  war  of  the  rebellion 
would  obtain  preference  over  all  other  competitors  for  appointments 
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in  the  Civil  Service  of  the  State,  a  provision  which  certainly  should 
have  the  cooperation  of  all  other  branches  of  the  State  government, 
provided  the  act  by  which  it  is  created  is  in  no  respect  in  conflict  with 
the  fundamental  laws  of  the  State. 

It  will  be  seen,  therefore,  thai  the  decision  of  this  application 
necessarily  involves  the  consideration  of  a  question  than  which  none 
can  be  more  important,  namely,  the  constitutionality  of  a  deliberate 
act  of  the  Legislature.  As  has  been  said  by  an  eminent  jurist  in  a 
recent  case,  the  duty  thus  imposed  upon  the  court  is  one  which  within 
settled  rules  "  requires  a  case  so  to  be  made  showing  clearly  that  the 
statute,  when  fairly  and  reasonably  construed,  is  brought  into  con- 
flict with  some  provision  of  the  Constitution,  before  the  court  can  be 
justifled  in  pronouncing  it  an  unauthorized  expression  of  legislative 
wilL  If  the  act  and  the  Constitution  can  be  so  construed  as  to  enable 
both  to  stand,  and  each  can  be  given  a  legitimate  office  to  perform,  it 
is  the  duty  of  the  court  to  give  them  such  construction;  but  if  this 
can  not  be  done,  it  is  equally  its  duty  to  declare  the  supremacy  of  the 
constitutional  provision,  and  the  nullity  of  the  statute.  While  every 
presumption  is  in  favor  of  the  constitutionality  of  the  law,  if,  never- 
theless, it  appears  that  its  enforcement  must  necessarily  produce  a 
conflict  with  the  letter  or  spirit  of  the  Constitution,  it  is  the  duty  of 
the  court  to  condemn  the  law." 

With  this  most  excellent  statement  of  the  rule  which  should  govern 
the  court  in  its  action  upon  a  question  of  this  importance,  for  our 
guide,  let  us  ascertain  in  what  respect,  if  any,  this  statute  in  question 
eomee  into  conflict  with  any  provision  of  the  Constitution.  With  this 
end  in  view,  it  will  be  profitable,  perhaps,  to  examine  with  some  care» 
the  language  of  the  Constitution  itself,  so  far  as  it  has  any  bearing 
upon  the  question  at  issue.  By  section  4,  of  article  5,  it  is  provided 
that  '*A  Superintendent  of  State  Prisons  shall  be  appointed  by  the 
Qovemor,  by  and  with  the  advice  and  consent  of  the  Senate,  and  hold 
his  office  for  five  years,  unless  sooner  removed;  he  shall  give  security 
in  such  amount^  and  with  such  sureties  as  shall  be  required  by  law,  for 
the  faithful  discharge  of  his  duties;  he  shall  have  the  superintendence, 
management  and  control  of  State  prisons,  subject  to  such  laws  as  now 
exist  or  may  hereafter  be  enacted;  he  shall  appoint  the  agents,  war- 
c  OS,  ph3rsicians  and  chaplains  of  the  prisons.  The  agent  and  warden 
c  each  prison  shall  appoint  all  other  officers  of  such  prison,  except 
t  9  clerk,  subject  to  the  approval  of  the  same  by  the  superintendent." 
]  ior  to  the  adoption  of  this  provision  of  the  Constitution,  the  prisons 
c  the  State  were  under  the  control  and  management  of  inspectors, 
1    o,  under  an  earlier  Constitution,  were  elective  officers,  and  as  such, 
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were  clothed  with  the  power  of  the  appointment  of  keepers,  within 
certain  limitations. 

The  section  which  is  above  quoted,  and  which  marks  a  radical 
change  in  the  management  of  the  prisons  of  the  State,  is  the  outcome 
of  the  constitutional  convention  of  1872  and  1873,  as  amended  by  the 
vote  of  the  people  in  1876.  By  reference  to  the  journal  of  that  con- 
vention, at  page  296,  it  will  be  observed  that  the  reason  for  inatitat- 
ing  a  change  so  radical  in  its  character,  is  stated  to  be  that  ''it  is 
generally  conceded  that  the  managecrent  of  the  prisons  by  a  board  of 
inspectors,  has  been  a  disastrous  failure.  Under  the  changes  pro- 
posed, the  superintendent  will  be  at  all  times  directly  responsible  to  the 
Qovemor,  and  he  to  the  people,  for  the  proper  and  faithful  discharge 
of  the  important  duties  pertaining  to  this  branch  of  the  public 
service."  It  will  thus  be  seen  that  it  was  the  design  of  the  convention 
to  repose  the  authority  which  had  therjBtofore  vested  in  a  board  of 
public  officers,  in  one  official,  namely,  the  Superintendent  of  State 
Prisons.  He  was  given  the  sole  superintendence  and  management  of 
the  prisons,  and  was  required  to  give  security  for  the  faithful  dis- 
charge of  his  duty.  One  of  the  duties  which  was  thus  imposed  upon 
him,  was  the  appointment  of  the  agents,  wardens,  physicians  and 
chaplains  of  the  prisons,  and  again  the  agent  and  warden  were 
charged  with  the  appointment  of  all  subordinate  officers,  except  clerk, 
subject  to  the  approval  of  the  superintendent.  This  being  the  case, 
it  is  of  the  utmost  importance  that  the  constitutional  provision  in 
question  should  be  strictly  observed,  both  in  letter  and  spirit^  and  that 
the  same  should  not  be  permitted  to  be  abrogated  by  legislative  action, 
however  wise  in  theory  or  beneficent  in  results  such  action  may  be. 

Now,  by  reference  to  the  language  of  the  act  in  question^  it  will  be 
observed  at  once  that  the  Legislature  has  arrogated  to  itself  the 
appointment  of  subordinate  officials  in  the  different  departments  of 
the  State,  by  designating  a  class  from  which  the  head  of  any 
department  charged  by  the  Constitution  with  the  appointment  of 
subordinates,  shall  select  those  who  are  to  assist  him  in  carrying  on 
the  affairs  of  his  department,  and  if  the  Legislature  may  name  a  class 
from  which  these  subordinate  officials  are  to  be  selected,  no  good 
reason  can^be  furnished  why  it  should  not  select  and  name  the  persons 
who  should  fill  those  positions.  So  that,  instead  of  the  power  and 
authority  for  the  proper  management  of  the  prisons  of  the  State 
being  concentrated  in  one  individual,  they  are  concentrated  in  the 
Legislature,  and  if  this  is  so,  then  it  appears  most  clearly  that  the  act 
upon  which  the  relator  bases  his  claims  for  reinstatement,  is  in  direct 
conflict  with  the  fundamental  law  of  the  State. 

It  would  not  be  difficult  to  suppose  a  case  in  which,  if  the  statute 


Civil  Sbrvice  Commissiott.  285 

in  quesiion  were  to  be  obseryed,  the  Superintendent  of  State  Prisons 
or  the  warden  of  any  one  of  these  institutions  might  be  practically 
deprived  of  the  exercise  of  any  judgment  or  discretion  in  the  selec- 
tion of  subordinates  for  whose  conduct  in  the  management  of  their 
respectiye  duties,  he  is  directly  responsible. 

But  the  facts  of  this  case  will  perhaps  furnish  a  good  illustration 
for  the  purposes  of  this  discussion.  It  appears  that  in  the  manage-^ 
ment  of  the  Auburn  State  prison,  the  respondent  was  directed  by  his 
superior  officer,  the  superintendent,  for  reasons  which  it  must  be 
assumed  were  entirely  proper  and  adequate,  to  reduce  the  force  of 
keepers  and  guards  to  the  lowest  possible  number  for  its  proper 
gOYemment  and  discipline.  In  making  this  reduction  of  the  work- 
ing force  of  the  institution  of  which  he  was  the  official  head, 
the  Constitution  clearly  provided  that  he  should  exercise  his 
judgment  and  discretion  in  the  interests  of  the  people,  whose 
serrant  he  was,  and  in  so  doing  he  discharges  the  relator  and 
retains  another  official  of  the  same  grade.  But  the  Legislature 
intervenes  and  by  its  solemn  enactment  says  that  he  must  not  exer- 
cise lus  judgment  and  discretion  in  this  matter,  but  on  the  contrary, 
if  it  becom63  necessary  for  him  to  retain  one  of  two  keepers  and  dis- 
charge the  other,  he  must  select  the  one  who  is  to  be  retained  from  a' 
particular  class  of  citizens.  Now,  so  far  as  this  statute  seeks  to  make 
suitable  provisions  for  those  who  have  risked  their  lives  in  the 
defense  of  their  country,  it  certainly  can  not  vdth  any  reason,  be 
objected  to  provided  it  does  not  come  in  conflict  with  the  organic  law 
of  the  State,  but  if  it  interferes  with  and  hampers,  limits  or  controls 
the  action  of  the  respondent  in  the  discharge  of  an  official  duty 
which  is  imposed  upon  him,  it  certainly  does  contravene  the  Constitu- 
tion and  can  not  be  regarded  because  in  its  design  and  sco|>e  it  is 
meritorious. 

It  is  contended  by  the  relator's  counsel  that  the  Constitution, 
although  conferring  upon  the  warden  the  power  of  appointment,  does 
not  in  terms  include  the  power  of  removal.  But  it  is  not  essential  to 
the  exercise  of  the  power  of  removal  that  it  should  be  conferred 
either  in  the  Constitution  or  the  statute,  for  the  power  to  appoint  to 
office  or  place,  where  the  terms  or  tenure  are  not  defined,  necessarily 
carries  with  it  the  power  of  removal,  (The  People  ex  reL  Charles  T. 
Sims  V.  The  Board  of  Fire  Commissioners  of  the  city  of  New  York, 
73  N.  Y.,  437.) 

The  foregoing  reasons  would  seem  to  furnish  ample  authority  for 
the  denial  of  the  relator's  application,  but  a  recent  adjudication  by 
the  court  of  last  resort  in  this  State,  in  a  case  similar  in  many  respects 
to  the  one  under  consideration,  although  involving  a  different  stat- 
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ute  as  well  as  a  different  proyision  of  the  Oonstitution,  seems  to  be  in 
all  respects  conclusive  upon  this  question,  even  if  this  court  were  dis- 
posed to  take  a  different  view  than  that  which  it  has  already  expressed. 
(The  People  ex  rd.  Killeen  v.  Angle,  109  N.  T.,  564.) 

•It  is  further  contended  by  the  counsel  for  the  relator  that  section 
6  of  article  5  of  the  Constitution  gives  support  to  the  legislation 
under  consideration.  This  contention  is  effectually  disposed  of  in 
the  case  last  cited,  and  the  reasons  which  are  given  for  the  conclusion 
reached  by  the  court,  in  respect  to  that  question,  furnish  a  satis- 
factory answer  to  any  contention  which  might  be  made,  that  the 
language  of  section  4,  which  provides  that  the  superintendent  shall 
have  the  "  management  and  control  of  the  State  prisons,  subject  to 
such  laws  as  now  exist  or  may  hereafter  be  enacted,"  is  applicable  to 
the  matter  of  appointments  of  individuals  to  subordinate  positions. 
But  even  were  the  court  in  error  in  its  interpretation  of  that  pro- 
vision of  the  Constitution  which  is  applicable  to  this  case,  there  would 
seem  to  be  another  objection  to  the  granting  of  the  reHef  sought, 
which  must  necessarily  dispose  of  the  case  so  far  as  the  rights  of  the 
relator  are  concerned.  The  appointment  of  an  honorably  discharged 
Union  soldier  or  sailor  to  official  position,  within  the  contemplation  of 
the  act  of  1887,  is  made  conditional  upon  his  possessing  the  business 
capacity  necessary  to  discharge  the  duties  of  the  position  involved. 
In  the  opposing  affidavit  of  the  respondent  it  is  alleged  that  the 
relator  did  not  possess  the  requisite  qualifications  to  entitle  him  to  an 
appointment  to  the  position  which  he  held;  or  in  other  words,  that 
one  of  the  reasons  which  controlled  the  respondent  in  his  selection  of 
the  relator  for  removal  was,  that  he  was  less  competent  to  discharge 
the  duties  of  keeper  than  others  retained  by  him;  that  in  his 
opinion  he  did  not  possess  the  business  capacity  to  discharge 
the  duties  involved  in  the  position  of  keeper;  that  his  presence  would 
be  demoralizing  to  the  discipline  and  good  government  of  the  prison 
and  would  seriously  embarrass  the  respondent  in  the  proper  dis- 
charge of  the  duties  of  his  office.  This  allegation  on  the  part  of  the 
respondent  is  not  denied  by  the  relator.  On  the  contrary,  he  proceeded 
to  argument  and  asked  for  a  peremptory  vmt,  which  is  equivalent  to 
a  demurrer,  and  is  an  admission  of  the  truth  of  those  allegations  as 
statements  of  facts.  And  that  being  the  case,  the  respondent  was 
certainly  acting  within  the  spirit,  if  not  the  precise  letter,  of  the 
statute  in  question.  (The  People  ex  reL  Tenth  National  Bank  v.  The 
Board  of  Appraisement  of  the  city  and  county  of  New  York,  64 
N.  Y.,  627.) 

For  these  reasons  the  application  for  a  writ  of  mandamus  must  be 
denied  with  costs. 
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SUPREME  COURT. 
The  People  ex  rel  DuBois  v.  W.  Hansom  Mellor  and  Othebs. 

Babnabd,  J. —  The  relator  was  appointed  assistant  engineer  at  the 
Pougbkeepsie  water-works  by  the  defendant's  board  in  March,  1887, 
at  a  salary  of  seventy  dollars  a  month.  The  appointment  was  made 
under  the  laws  regulating  appointments  in  the  Civil  Service  of  the 
State.  The  relator  was  a  soldier  in  the  Union  army  during  the 
rebellion,  and  under  chapter  119,  Laws  of  1888,  could  not  be  removed 
from  his  position  unless  he  was  appointed  for  a  definite  term.  The 
defendant's  board  has  power  under  the  charter  to  employ  "  an  engi- 
neer and  an  assistant  at  the  pumping  works  "  under  such  salary  as  the 
board  should  fix.  (Title  13,  section  214,  subdivision  3,  city  charter; 
chapter  523,  Laws  of  1883.) 

The  charter  also  provides  that  ''the  term  of  office  of  each  officer 
appointed  by  the  mayor  shall  expire  with  the  term  of  the  mayor 
appointing  him  and  that  the  term  of  office  of  all  other  officers  appointed 
under  this  act  shall  expire  at  the  thirty-first  day  of  December  after 
the  appointment."    (Title  2,  section  34,  city  charter.) 

The  relator  is  not  strictly  an  officer  of  the  city.  His  position  is  not 
classed  among  the  officers  of  the  city,  under  title  2,  section  3  of  the 
•charter,  unless  included  in  the  description,  "  such  other  officers  as 
authorized  by  this  act."  The  relator  is  not  included  in  this  class.  All 
officers  of  the  city  must  be  residents  and  electors  therein.  A 
removal  from  the  city  vacates  an  office.  (Title  2,  section  21.)  The  water- 
works are  outside  of  the  city,  and  the  engineer  or  the  assistant  were 
not  intended  to  be  necessarily  residents  of  the  city,  as  their  effective- 
ness may  require  a  residence  at  the  works.  The  authority  given  the 
defendant's  board  favors  this  view.  The  powei;  to  employ  ''an  engi- 
neer and  an  assistant  engineer  at  the  pumping  works."  The  same 
words  are  used  in  respect  to  other  labor  "  to  hire  and  employ  the 
requisite  laborers." 

The  relator  therefore  does  not  come  within  the  description  of  officers 
whose  terms  expire  with  the  year  of  his  appointment.  The  employ- 
ment will  continue  until  revoked.  The  defendants  had  therefore  no 
power  to  remove  him  or  to  subject  him  to  a  new  Civil  Service  examina- 
tion. 

The  mandamus  shoidd  therefore  be  granted  without  costs,  as  the 
question  is  new. 
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SUPEEME  COXJET. 

The  People  ex  rel.  Hitohooce  v.  The   Boabd  of  Aucs-HoimB 

Commissioners. 

« 

Babnabd,  p.  J. —  There  is  but  a  single  question  presented  by  the 
moving  papers.  The  relator  was,  according  to  the  laws  applicable  to 
Ciyil  Service  appointments,  examined  and  was  included  in  the  eligible 
list  as  one  of  three  persons  certified  to  the  defendant  for  the  appoint- 
ment as  superintendent  of  the  city  alms-house.  The  relator  was  the 
only  one  of  the  three  so  certified  who  was  an  honorably  discharged 
soldier  in  the  Union  army  during  the  rebellion.  The  question  is, 
whether  the  appointing  board  can  pass  by  the  veteran  and  appoint 
one  of  the  others  who  had  never  been  a  soldier.  The  power  of  cities 
to  provide  rules  for  the  greater  efficiency  of  their  Civil  Service  was 
given  by  chapter  410,  Laws  of  1884,  section  8.  This  act  was  amended 
in  1884,  and  a  preference  given  for  an  appointment  to  office  under 
the  act  to  those  who  had  served  in  the  army  or  navy  of  the  United 
States  in  the  late  war  and  been  honorably  discharged.  (Chapter  410, 
Laws  of  1884,  section  8,  subdivision  4.) 

By  chapter  29,  Laws  of  1886,  the  Legislature  again  amended  this 
act  and  more  fully  exposed  the  discharged  soldiers'  preference  to  an 
appointment  by  the  following  section: 

§  4.  ''  In  grateful  recognition  of  the  services,  sacrifices  and  suffer- 
ings of  persons  who  served  in  the  army  or  navy  of  the  United  States 
in  the  late  war  and  have  been  honorably  discharged  therefrom, 
they  shall  be  certified  as  such  by  the  commissioners,  board  or  officers 
authorized  to  report  names  for  appointment,  to  the  appointing  officers 
or  other  appointing  power,  and  shall  be  preferred  for  appointment  to 
positions  in  the  Civil  Service  of  the  State,  and  of  the  cities  affected 
by  this  act  and  the  several  acts  hereby  amended,  over  all  other  per- 
sons, though  graded  lower  than  others  so  examined  and  reported, 
provided  their  qualifications  and  fitness  shall  have  been  ascertained 
as  provided  under  this  act  and  the  several  acts  hereby  amended,  and 
the  person  thus  preferred  shall  not  be  disqualified  from  holding  any 
position  in  said  Civil  Service  on  account  of  his  age  nor  by  reason  of 
any  physical  disability,  provided  such  age  or  disability  does  not  render 
him  incompetent  to  perform  the  duties  of  the  position  applied  for.*" 

By  chapter  464  of  the  Laws  of  1887  the  Legislature  goes  still 
further  in  respect  to  the  appointment  of  Union  soldiers  to  office.  Li 
every  public  department  in  the  State  and  of  the  cities,  towns  and 
villages,  and  in  such  competitive  examinations  under  the  Civil  Service 
laws,  rules  and  regulations,  honorably  discharged  Union  soldiers  are 
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directed  to  be  preferred  for  appointment,  and  a  faithful  compliance 
with  this  act  "  in  letter  and  spirit  was  imposed  upon  all  appointing 
boards  and  persons,  and  a  failure  so  to  do  was  made  a  misdemeanor." 
Under  these  laws  the  relator  was  entitled  to  the  appointment  in 
question  unless  the  respondents  gave  a  reason  which  permits  him  to 
be  passed  over.       The  return  states  that  the  relator  has  not  the 
necessary  business  capacity  to  perform  the  'duties  of  the  office,  and 
also  that  he  is  physically  incapacitated  to  perform  those  duties.     The 
appointing  board  is  charged  with  no  duty  in  those  respects.    The  very 
object  of  the  Ciril  Servioe  laws  was  to  remove  the  question  from  the 
appointing  board.    The  law  gives  the  mayor  power  to  make  rules  lo 
secure  the  best  officers,  and  these  rules  provide  for  a  medical  examina- 
tion of  the  applicant,  that  "  he  is  free  from  any  physical  defect  or 
disease  that  would  be  likely  to  interfere  with  the  proper  discharge  of 
his  duties  in  the  position  in  the  Civil  Service  sought  by  the  applicant." 
(Civil  Service  rules  prescribed  by  Mayor  White;  regulation  6,  subdivi- 
sion 10.)    By  the  same  regulation  nofc  less  than  three  nor  more  than 
five  reputable  citizens  of  the  city  must  certify  that  they  have  been 
personally  acquainted  with  the  applicant  at  least  one  year,  and  believe 
him  to  be  of  good  moral  character,   of  temperate   and  industrious 
habits  and  in  all  respects  fit  for  the  service  which  he  wishes  to  enter. 
The  mayor  has  the  power  to  strike  off  the  name  of  any  person  from 
the  eligible  list    upon    satisfactory  evidence  that  he  is  unfit   for 
appointment  by  reason  of    character,    habits   or    past    reputation. 
The  appointment  is  probationary  for  two  months.  (Regulation  20,  Civil 
Service  rules.  Mayor  White.)  Under  those  rules  the  applicant's  physi- 
cal condition  was  certified  to  by  Dr.  R  K.  Tuthill,  and  his  business 
qualifications  were  certified  to  by  Charles  P.  Luckey,  Edward  Van 
Kleeck,  K  D.  Gildersleeve,  B.  H.  Trowbridge  and  Henry  Tittamer. 
The  certificates  were  given  under  an  expressed  willingness  that  the 
same  may  be  published.    No  complaint  was  made  to  the  mayor,  who 
had  the  certificates  delivered  to  him  and  no  one  was  stricken  from 
the  eligible  list    By  the  general  law  and  by  regulation  13,  subdivision 
2,  of  the  mayor,  one  of  those  persons  so  certified  must'  be  appointed, 
and  by  the  law  and  by  regulation  26,  of  the  mayor,  the  honorably  dis- 
charged soldier  "  shall  be  preferred."    It  was  made  the  duty  of  the 
board  of  examiners  '*  to  ascertain  the  fitness  of  candidates  for  the  ser- 
vice of  the  city."    If  the  Civil  Service  laws  are  to  be  of  real  value, 
the  appointing  board  must  appoint  from  the  list  and  not  have  all 
these  proceedings  addressed  to  obtain  a  good  officer  go  for  nothing. 
Such  would  be  the  result  if  the  appointing  board  could  go  outside  of 
the  list  upon  the  ground  that  the  law  was  insufficient  to  reach  a  good 
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result  The  design  of  the  law  was  to  get  a  better  Civil  Serrice.  If  it 
is  faithfully  executed  a  good  result  is  reasonably  certain.  The 
appointing  board  or  officer  must  be  strictly  held  to  the  provisions  of 
the  law  because  it  is  the  law  in  any  event.  The  respondents  were 
bound  to  make  the  probationary  appointment  from  the  three  names 
presented,  and  to  give  the  soldier  the  preference,  provided  that ''  his 
qualification^  and  fitness  shall  have  been  ascertained,  as  provided 
under  this  act  and  the  several  acts  hereby  amended."  (Chapter  29, 
Laws  of  1886,  section  4.) 

,  The  motion  for  a  mandamus  should,  therefore,  be  granted  without 
costs. 


CIRCUIT   COURT  OF  THE  UNITED   STATES  —  Southern 

District  op  New  York. 

July  20, 1882. 

United  States  v.  CuRTia 

1.  CimL  Service  —  Political  Assessments  —  Prohibitory  Act  Construed. 
2.  Same, —  Chvemment  Officials — Poiver  of  Congress,  3.  Scmie — Legii- 
lative  Powers, 

Under  the  act  of  Congress  which  prohibits  "  all  executive  officers  or 
employes  of  theUnited  States  not  appointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate/'  from  "  requesting,  giving 
to,  or  receiving  from  &ny  other  officer  or  employe  of  the  government 
any  money  or  property  or  other  thing  of  value  for  political  pur- 
poses." the  person  indicted  can  only  be  tried  for  doing  the  thing 
which  the  stetute  prohibits;  and  unless  this  of  itself,  isolated  from 
all  its  concomitants,  can  be  competently  made  a  crime  by  Congress, 
the  statute  is  nugatory. 

Congress  may  lawfully  prescribe  all  needful  regulations  for  the  disci- 
pline of  government  officials,  and  may  declare  what  infractions  of 
discipline  shaU  be  treated  as  criminal  offenses,  and  it  may  prohibit 
cooperation  between  officials  in  the  raising  of  funds  for  political 
purposes. 

In  executing  its  power  to  prohibit  acts  of  officers  or  employes  which  are 
incompatible  with  the  proper  discharge  of  their  duties,  or  which 
impair  the  efficacy  or  tend  to  demoralize  the  public  service.  Con- 
gress must  exercise  its  judgment  and  discretion  in  determining 
what  acts  are  or  are  not  of  such  a  pernicious  character  and  tend- 
ency, and  it  is  Only  when  Congress  has  palpably  transgressed  the 
limits  of  its  discretion  that  the  judicial  department  will  intervene. 
It  is  sufficient  to  justify  the  exercise  of  legislative  discretion  if  the 
prohibited  acts  tend  to  introduce  interests  which  disturb  the  just 
equipoise  of  official  relations. 
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Motion  for  new  trial  and  arrest  of  judgment 

The  indictment  against  the  defendant  contained  eleven  counts. 
Upon  the  first  and  eighth  he  was  couTicted,  and  acquitted  upon  the 
oih'ers.  To  arrest  judgment,  or  obtain  a  new  trials  upon  the  counts 
mentioned,  he  filed  the  present  motions. 

The  first  count  charged  him  with  "receiying"  five  dollars  ''in 
monej"  from  Peter  Vogelsang,  in  October  last,  '' for « political  pur- 
poses/' to  wit>  for  the  use  of  the  Republican  State  committee,  of  which 
Curtis  is  alleged  to  have  been  a  member,  in  the  then  pending  cam- 
paign, both  Vogelsang  and  Ourtis  being  (as  it  is  alleged)  then 
'*  employes  "  of  the  United  States  not  apjpointed  by  the  President 
with  the  advice  and  consent  of  the  Senate. 

The  eighth  count  charges  the  like  reception  by  Ourtis,  from  Oharles 
Treichel  of  a  certain  "  thing  of  value,"  to  wit,  the  bank  check  of  Mr. 
Treichel  for  $100,  "  payable  to  the  order  of  him,  the  said  Ourtis,"  for 
the  use  aforesaid.  There  is  the  same  allegation  that  both  of  these 
persons  were  then  such  "  employes  "  of  the  United  States,  it  being 
stated  that  Mr.  Treichel  was  an  "  auditor"  at  the  custom-house. 

This  indictment  was  found  under  the  act  of  August  16, 1876,  chap- 
ter 287: 

''  §  6.  That  all  executive  officers  or  employes  of  the  United  States, 
not  appointed  by  the  President,  with  the  advice  and  consent  of  the 
Senate,  are  prohibited  from  requesting,  giving  to,  or  receiving  from, 
any  other  officer  or  employe  of  the  government  any  money  or  prop- 
erly or  other  thing  of  value  for  political  purposes.  And  any  such 
officer  or  employe  who  shall  offend  against  the  provisions  of  this  sec- 
tion shall  be  at  once  discharged  from  the  service  of  the  United  States. 
And  he  shall  also  be  deemed  guilty  of  a  misdemeanor,  and,  on  con- 
vicidon  thereof,  shall  be  fined  in  a  sum  not  exceeding  five  hundred 
dolhurs." 

(19  St,  169;  1  Supp.  Rev.  St.,  246.) 

8.  Zf.   Woodfond,  United  States  district  attorney,  and 

EvereU  P.  Wheeler,  for  the  United  States. 
Edwin  B.  Smith,  for  defendant 

The  argument  was  heard  by  Wallace,  0.  J.,  Benedict,  D.  J.,  and 
iddison  Brown,  D.  J. 

Waixage,  0.  J. — ^While  we  have  not  overlooked  the  several  rulings 
ipon  the  trial  which  are  impugned  by  the  defendant,  our  principal 
attention  has  been  directed  to  the  point  most  strenuously  pressed 
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upon  the  argument  relating  to  the  constitationalitj  of  the  act  of 
March  15, 1876,  upon  which  the  indictment  proceeds.  The  act  pro- 
hibits ''all  executive  officers  or  employes  of  the  United  States  not 
appointed  by  the  President  with  the  advice  and  consent  of  the  Senate  " 
from  "requesting,  giving  to,  or  receiving  from,  any  other  officer  or 
employe  of  the  government  any  money  or  property  or  other  thing  of 
value  for  political  purposes."  We  can  not  profess  to  be  ignorant  that 
this  law  was  enacted  in  order  to  interdict  practices  which  had  become 
a  topic  of  extended  animadversion.  But,  although  it  may  have  been 
aimed  at  the  suppression  of  the  practice  which  has  prevailed  among 
party  organizations  of  soliciting  contributions  for  party  purposes 
from  their  office-holding  members,  or  exacting  them  by  a  moral 
coercion;  and  although  its  provisions  may  be  well  calculated  to  effect 
this  object — it  does  not  follow  that  it  can  be  sustained  as  a  legitimate 
means  to  that  end.  No  person  can  be  indicted  under  it  for  any  other 
act  than  the  one  precisely  designated.  Whatever  may  have  been  the 
attendant  circumstances,  and  however  they  may  have  qualified  the  moral 
complexion  of  the  transaction,  the  person  indicted  can  only  be  tried 
for  doing  the  thing  which  the  statute  prohibits;  and  unless  this  of 
itself,  isolated  from  all  its  concomitants,  can  be  competently  made 
a  crime  by  Congress,  the  statute  is  nugatory. 

It  is  insisted  for  the  defendant  that  it  is  not  within  the  constitu- 
tional power  of  Congress  to  make  the  giving  or  requesting  or  receiv- 
ing of  a  voluntary  contribution  for  political  purposes  by  a  subordinate 
government  official  a  criminal  offense.  It  will  be  observed,  however, 
that  the  prohibition  applies  only  when  there  is  concerted  action 
between  officials  in  this  behalf.  The  question,  then,  is  whether  it  is 
competent  for  Congress  to  prohibit  cooperation  between  officials  in 
the  raising  of  fund^  for  political  purposes.  Undoubtedly  it  is  lawful 
for  Congress  to  prescribe  all  needful  regulations  for  the  discipline  of 
government  officials,  and  to  declare  what  infractions  of  discipline 
shall  be  treated  as  criminal  offenses.  The  power  to  prohibit  acts  of 
officers  or  employes  which  are  incompatible  with  the  proper  discharge 
of  their  duties,  or  which  impair  the  efficiency  or  tend  to  demoralize 
the  public  service,  is  essential  to  promote  the  end  and  object  of  gov- 
ernment ;  and  this  power  resides  in  the  legislative  department  of  the 
government.  In  executing  this  power  Congress  must  of  necessity 
exercise  its  judgment  and  discretion  in  determining  what  acts  are  or 
are  not  of  such  a  pernicious  character  and  tendency.  The  legislative 
discretion  embraces  a  large  field,  and  its  boundaries  can  not  always  be 
readily  located.  It  is  only  when  Congress  has  palpably  transgressed  the 
limits  of  its  discretion  that  the  judicial  department  will  intervene.  Such 
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a  case  might  arise  if  Congress  should  attempt  to  prohibit  an  act  of  a 
nature  pertaining  so  exclusively  to  the  sphere  of  private  conduct  that 
it  could  not,  by  any  implication,  infringe  upon  o£Scial  deportment  or 
official  discipline.  We  are  not  able  to  say  that  the  acts  prohibited  by 
the  present  statute  are  of  such  a  character.  We  can  not  affirm  that 
Oongress  transcended  its  discretion  in  prohibiting  transactions  between 
oJffioials  which  create  the  relation  of  donor  and  donee,  and  introduce 
party  interests  into  the  public  service;  nor  that  Congress  erred  in 
assuming  that  the  influences  springing  from  this  relation  and  these 
interests  should  be  discouraged  as  liable  to  deflect  the  independence 
and  impartiality  which  must  rule  official  intercourse.  Many  instances 
may  be  found  in  the  laws  of  Congress  where  this  legislative  discre- 
tion has  been  exercised.  It  suffices  to  refer  to  one  contained  in  the 
act  of  February  1, 1870,  which  prohibits  any  officer  or  clerk  in  the 
employ  of  the  government  from  making  any  gift  or  present  to  an 
official  superior.  It  is  not  necessary  to  maintain  that  the  cooperation 
of  officials  in  raising  funds  for  political  objects  is  essentially  demoral- 
izing to  the  public  service,  or  subversive  of  discipline.  It  is  sufficient 
to  justify  the  exercise  of  the  legislative  discretion  if  the  prohibited 
acts  tend  to  introduce  interests  which  disturb  the  just  equipoise  of 
official  relations.  If  it  is  suggested  that  it  is  the  right  and  duty  of 
every  good  citizen  to  aid  in  promoting  such  political  objects  as  he 
deems  to  be  wise  and  beneficial,  and  that  Congress  has  no  constitu- 
tional power  to  abridge  that  right,  the  answer  is  that  no  citizen  is 
required  to  hold  a  public  office,  and  i/  he  is  unwilling  to  do  so  upon 
such  conditions  as  are  prescribed  by  that  department  of  the  govern- 
ment which  creates  the  office,  fixes  its  tenure,  and  regulates  its 
incidents,  it  is  his  duty  to  resign. 

In  reaching  the  conclusion  that  the  statute  is  not  obnoxious  to  the 
objections  which  have  been  suggested,  we  have  given  force  to  the 
presumption  in  favor  of  its  constitutionality,  which  it  is  the  duty  of 
the  judiciary  to  apply  to  all  legislative  enactments.  This  presump- 
tion should  prevail  in  all  conflicts  of  interpretation  and  all  doubtful 
implications  of  constitutional  power,  so  as,  if  possible,  to  sustain  the 
validity  of  legislative  action.  We  have  examined  the  minor  points 
raised  upon  the  argument,  and  presented  in  the  brief  of  counsel 
relating  to  the  rulings  upon  the  trial,  but  do  not  deem  it  necessary 
to  discuss  them.     We  think  them  to  be  without  merit. 

The  motion  in  arrest  of  judgment  and  for  a  new  trial  is  denied 
(12  Fed.  Bep.,  824.) 
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SUPREME  COURT  OF  THE  UNITED  STATES. 

October  Term,  1882. 

Ex  parte  Ctjbtib. 

The  sixih  section  of  the  act  of  August  15, 1876,  chapter  287,  prohibit- 
ing, under  penalties  therein  mentioned,  certain  officers  of  the 
United  States  from  requesting,  giving  to  or  receiying  from,  any  other 
officer  money  or  property  or  other  thing  of  value  for  politi^uJ  pur- 
poses, is  not  unconstitutional. 

Petition  for  a  writ  of  habeas  corpus. 

The  sixth  l^ection  of  the  act  of  August  15,  1876,  chapter  287, 
entitled  "An  act  making  appropriations  for  the  legislative,  executive 
and  judicial  expenses  of  the  government,"  provides  "that  all  execu- 
tive officers  or  employes  of  the  United  States  not  appointed  by  the 
President,  with  the  advice  and  consent  of  the  Senate,  are  prahibited 
from  requesting,  giving  to,  or  receiving  from,  any  other  officer  or 
employe  of  the  government,  any  money  or  property,  or  other  thing 
of  value  for  political  purposes';  and  any  such  officer  or  employe  who 
shall  offend  against  the  provisions  of  this  section,  shall  be  at  once  dis- 
charged from  the  service  of  the  United  States;  and  he  shall  also  be 
deemed  guilty  of  a  misdemeanor,  aod  on  conviction  thereof  shall  be 
fined  in  a  sum  not  exceeding  five  hundred  dollars." 

Curtis,  the  petitioner,  an  employe  of  the  United  States,  was  indicted 
in  the  Circuit  Coiirt  for  the  southern  district  of  New  York,  and  con- 
victed under  this  act  for  receiving  money  for  political  purposes  from 
other  employes  of  the  gbvernment.  Upon  his  conviction  he  was 
sentenced  to  pay  a  fine  and  stand  committed  until  payment  was 
made.  Under  this  sentence  he  was  taken  into  custody  by  the  mar- 
shal, and  on  his  application  a  writ  of  habeas  corpus  was  issued  by  one 
of  the  justices  of  this  court  in  vacation,  returnable  here  at  the  present 
term,  to  iu quire  into  the  validity  of  his  detention.  The  important 
question  presented  on  the  return  to  the  writ  so  issued  is  whether  the 
act  under  which  the  conviction  was  had  is  constitutional. 

The  case  was  argued  by  Mr.  Edwin  B.  Smith  in  favor  of  the  petition} 
and  by  the  solicitor-general  in  opposition  thereto. 

Mr.  Chief  Justice  Waite,  after  stating  the  case,  delivered  the  opinion 
of  the  court: 

The  act  is  not  one  to  prohibit  all  contributions  of  money  or  prop- 
erty by  the  designated  officers  and  employes  of  the  United  States  for 
political  purposes.  Neither  does  it  prohibit  them  altogether  from 
receiving  or  soliciting  money  or  property  for  such  purposes.     It  simply 
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forbids  their  reoeiTing  from  or  giving  to  each  other.  Bejond  this  no 
restrictions  are  placed  on  any  of  their  political  privileges. 

That  the  goyemment  of  the  United  States  is  one  of  delegated 
powers  only,  and  that  its  authority  is  defined  and  limited  by  the  Con- 
stitation,  are  no    longer  open  questions  ;  but  express  authority  is 

« 

given  Congress  by  the  Constitution  to  make  all  laws  necessary  and 
proper  to  carry  into  effect  the  powers  that  are  delegated*  (Art  1, 
sec  8.)  Within  the  legitimate  scope  of  this  grant  «Oongresi3  is  per- 
mitte,d  to  determine  for  itself  what  is  necessary  and  what  is  proper. 

The  act  now  in  question  is  one  regulating  in  some  particulars  the  con- 
duct of  certain  officers  and  employes  of  the  United  States.  It  rests  on 
the  same  principle  as  that  originally  passed  in  1789,  at  the  first  session 
of  the  first  Congress,  which  makes  it  unlawful  for  certain  officers  of 
the  Treasury  Department  to  engage  in  the  business  of  trade  or  com- 
merce, or  to  own  a  sea  vessel,  or  to  purchase  public  lands  or  other 
public  property,  or  to  be  concerned  in  the  purchase  or  disposal  of  the 
public  securities  of  a  State,  or  of  the  United  States  (Bev.  Stat,  sec. 
243);  and  that  passed  in  1791,  which  makes  it  an  offense  for  a  clerk  in 
the  same  department  to  carry  on  trade  or  business  in  the  funds  or 
debts  of  the  States  or  of  the  United  States,  or  in  any  kind  of  public 
property  (id.,  sec.  244) ;  and  that  passed  in  1812,  which  makes  it 
unlawful  for  a  judge,  appointed  under  the  authority  of  the  United 
States,  to  exercise  the  profession  of  counsel  or  attorney,  or  to  be 
engaged  in  the  practice  of  the  law  (id.,  sec.  713);  and  that  passed  in 
1853,  which  prohibits  every  officer  of  the  United  States,  or  person 
holding  any  place  of  trust  or  profit,  or  discharging  any  official  func- 
tion under  or  in  connection  with  any  executive  department  of  the 
government  of  the  United  States,  or  under  the  Senate  or  House  of 
Representatives,  from  acting  as  an  agent  or  attorney  for  the  prosecu- 
tion of  any  claim  against  the  United  States  (id.,  sec.  5498); 
and  that  passed  in  1863,  prohibiting  members  of  Congress  from 
practicing  in  the  Court  of  Claims  (id.,  sec.  1058);  and  that  passed  in 
1867,  punishing,  by  dismissal  from  service  an  officer  or  employe  of  the 
government  who  requires  or  requests  any  worldngman  in  a  navy-yard 
to  contribute  or  pay  any  money  for  political  purposes  (id.,  sec.  1546); 
and  that  passed  in  1868,  prohibiting  members  of  Congress  from  being 
interested  in  contracts  with  the  United  States  (id.,  sec.  3739);  and 
another,  passed  in  1870,  which  provides  that  no  officer,  clerk,  or 
'  employe  in  the  government  of  the  United  States  shall  solicit  contri- 
butions from  other  officers,  clerks  or  employes  for  a  gift  to  those  in  a 
superior  official  position,  and  that  no  official  or  clerical  superiors  shall 
receive  any  gift  or  present  as  a  contribution  to  them  from  "persons  in 
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government  employ  getting  a  less  salary  than  themselyes,  and  that  no 
officer  or  clerk  shall  make  a  donation  as  a  gift  or  present  to  any  offi- 
cial superior  (id.,  sea  1784).  Many  others  of  a  kindred  character  might 
be  referred  to,  but  these  are  enough  to  show  what  has  been  the  prac- 
tice in  the  legislative  department  of  the  government  from  its  organ- 
ization, and,  so  far  as  we  know,  this  is  the  first  time  the  constitu- 
tionality of  such  legislation  has  ever  been  presented  for  judicial 
determination.     • 

The  evident  purpose  of  Congress  in  all  this  class  of  enactments  has 
been  to  promote  efficiency  and  integrity  in  the  discharge  of  official 
duties,  and  to  maintain  proper  discipline  in  the  public  service. 
Clearly  such  a  purpose  is  within  the  just  scope  of  legislative  power, 
and  it  is  not  easy  to  see  why  the  act  now  under  consideration  does  not 
come  fairly  within  the  legitimate  means  to  such  an  end.  It  is  true, 
as  is  claimed  by  the  counsel  for  the  petitioner,  political  assessments 
upon  office-holders  are  not  prohibited.  The  managers  of  political 
campaigns,  not  in  the  employ  of  the  United  States,  are  just  as  free 
now  to  call  on  those  in' office  for  money  to  be  used  for  political  pur- 
poses as  ever  they  were,  and  those  in  office  can  contribute  as  liberally 
as  they  please,  provided  their  payments  are  not  made  to  any  of  the 
prohibited  officers  or  employes.  What  we  are  now  considering  is  not 
whether  Congress  has  gone  as  far  it  may,  but  whether  that  which  has 
been  done  is  within  the  constitutional  limits  upon  its  legislative 
discretion. 

A  feeling  of  independence  under  the  law  conduces  to  faithful  pub- 
lic service,  and  nothing  tends  more  to  take  away  this  feeling  than  a 
dread  of  dismissal.  If  contributions  from  those  in  public  employ- 
ment may  be  solicited  by  others  in  official  authority,  it  is  easy  to  see 
that  what  begins  as  a  request  may  end  as  a  demand,  and  that  a  failure 
to  meet  that  demand  may  be  treated  by  those  having  the  power  of 
removal  as  a  breach  of  some  supposed  duty,  growing  out  of  the  polit- 
ical relations  of  the  parties.  Contributions  secured  under  such  cir- 
cumstances will  quite  as  likely  be  made  to  avoid  the  consequences  of 
the  personal  displeasure  of  a  superior,  as  to  promote  the  political 
views  of  the  contributor  —  to  avoid  a  discharge  from  service,  not  to 
exercise  a  political  privilege.  The  law  contemplates  no  restrictions 
upon  either  giving  or  receiving,  except  so  far  as  may  be  necessary  to 
protect,  in  some  degree,  those  in  the  public  service  against  exactions 
through  fear  of  personal  loss.  This  purpose  of  the  restriction,  and 
the  principle  on  which  it  rests,  are  most  distinctly  manifested  in 
section  1546  (supra)  the  reenactment  in  the  Eevised  Statutes  of  section 
^  of  the  act  of  June  30,  1868,  c.  172,  which  subjected  an  officer  or 
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employe  of  the  government  to  dismisBal  if  he  required  or  requested 
a  worldngman  in  a  navy  yard  to  contribute  or  pay  any  money  for 
political  purposes,  and  prohibited  the  removal  or  discharge  of  a 
worldngman  for  his  political  opinions  ;  and  in  section  1784,  the 
reenactment  of  the  act  of  February  1,  1870,  c.  63,  "  to  protect  officials 
in  public  employ,"  by  providing  for  the  summary  discharge  of  those 
who  make  or  solicit  contributions  for  presents  to  superior  officers.  No 
one  can  for  a  moment  doubt  that  in  both  these  statutes  the  object 
was  to  protect  the  classes  of  officials  and  employes  provided  for  from 
being  compelled  to  make  contributions  for  such  purposes  through 
fear  of  dismissal  if  they  refused.  It  is  true  that  dismissal  from  ser« 
vice  is  the  only  penalty  imposed,  but  this  penalty  is  given  for  doing 
what  is  made  a  wrongful  act.  If  it  is  constitutional  to  prohibit  the 
act,  the  kind  or  degree  of  punishment  to  be  inflicted  for  disregarding 
the  prohibition  is  clearly  within  the  discretion  of  Congress,  provided 
it  be  not  cruel  or  unusual. 

If  there  were  no  other  reasons  for  legislation  of  this  character  than 
such  as  relate  to  the  protection  of  those  in  the  public  service  against 
unjust  exactions,  its  constitutionality  would  in  our  opinion,  be  clear ; 
but  there  are  others,  to  our  minds,  equally  good.  If  persons  in  public 
employ  may  be  called  on  by  those  in  authority  to  contribute  from 
their  personal  income  to  the  expenses  of  political  campaigns,  and  a 
refusal  may  lead  to  putting  good  men  out  of  the  service,  liberal  pay- 
ments may  be  made  the  ground  for  keeping  poor  ones  in.  So,  too,  if 
a  part  of  the  compensation  received  for  public  services  must  be  con- 
tributed for  political  purposes,  it  is  easy  to  see  that  an  increase  of 
compensation  may  be  required  to  provide  the  means  to  make  the  con- 
tribution, and  that  in  this  way  the  government  itself  may  be  made  to 
furnish  indirectly  the  money  to  defray  the  expenses  of  keeping  the 
political  party  in  power  that  happens  to  have  for  the  time  being  the 
control  of  the  public  patronage.  Political  parties  must  almost 
necessarily  exist  under  a  republican  form  of  government ;  and  when 
public  employment  depends  to  a9y  considerable  extent  on  party 
success,  those  in  office  will  naturally  be  desirous  of  keeping  the 
party  to  which  they  belong  in  power.  The  statute  we  are  now  con- 
sidering does  not  interfere  with  this.  The  apparent  end  of  Congress 
will  be  accomplished  if  it  prevents  those  in  power  from  requiring  help 
for  such  purposes  as  a  condition  to  continued  employment. 

We  deem  it  unnecessary  to  pursue  the  subject  further.  In  our 
opinion  the  statute  under  which  the  petitioner  was  convicted  is  con- 
stitutionaL  The .  other  objections  which  have  been  urged  to  the 
detention  can  not  be  considered  in  this  form  of  proceeding.     Our 
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inqnirieB  in  this  olass  of  cases  are  limited  to  such  objections  as  relate 
to  the  aathoritj  of  the  court  to  render  the  judgment  by  which  the 
prisoner  is  held.  We  have  no  general  power  to  review  the  judgments 
of  the  inferior  courts  of  the  United  States  in  criminal  cases,  by  the 
use  of  the  writ  of  habeas  corpus  or  otherwise.  Our  jurisdiction  is 
limited  to  the  single  question  of  the  power  of  the  court  to  commit  the 
prisoner  for  the  act  of  which  he  has  been  convicted.  {Ex  parte 
Lange,  18  WalL,  163 ;  ex  parte  Rowland,  104  U.  S.,  604) 

The  commitment  in  this  case  was  lawful,  and  the  petitioner  is  con- 
sequently remanded  to  the  custody  of  the  marshal  for  the  southern 
district  of  New  York. 

Mr.  Justice  Bradley  dissenting. 
(16  Otto,  371.) 


UNITED  STATES  OIROUIT  COURT  —  Southern  Distbiot  op 

New  Tobk. 

September,  1885. 

The  United  States  of  Amebioa,  on  relation  of  James  W.  Hinok- 
LBT  V.  DoBMAN  B.  Eaton,  John  M.  Gbegoby  and  L.  B.  Thoman, 

OtvU  Service  Commissioners, 

An  action  to  have  a  statute  of  the  United  States  declared  unconstitu- 
tional can  not  be  maintained  in  the  name  of  the  United  States 
except  by  the  authorization  and  under  the  direction  of  the  Attor- 
nev-GeneraL 

This  action  was  brought  for  the  purpose  of  having  the  United 
States  Civil  Service  Act,  passed  January  16,  1883,  adjudged  to  be 
unconstitutional. 

The  Attorney-General  of  the  United  States  took  no  part  in  institut- 
ing the  suit  and  did  not  interpose  to  prosecute  ii 

The  United  States  District  Attorney,  under  instructions  from 
President  Cleveland,  appeared  for  the  defendants;  and  on  the  case 
being  called  for  trial  before  Judge  Wallace,  took  the  objection 
that  no  such  suit  could  be  maintained  in  the  name  of  the  United 
States,  except  by  the  authorization  and  under  the  direction  of  the 
Attorney-General  of  the  United  States.  After  hearing  counsel,  the 
judge  sustained  the  objection  and  dismissed  the  case.  No  appeal  was 
taken.  • 
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SUPREME  OOUBT  OP  THE  UNITED  STATES. 

October  Term,  1886. 

Unitbd  States  u  Perkins. 

Appeal  from  the  Court  of  Claims. 

When  Congress  by  law,  Tests  the  appointment  of  inferior  officers  in 
the  heads  of  departments,  it  may  limit  and  restrict  the  power  of 
remoTal  as  it  deems  best  for  the  public  interests. 

A  naval  cadet-engineer,  not  found  deficient  at  examination,  not  dis- 
missed for  misconduct  under  the  provisions  of  Revised  Statutes, 
section  1625,  or  upon  and  in  pursuance  of  a  sentence  of  a  court- 
martial,  but  honorably  discharged  by  the  Secretary  of  the  Navy 
against  his  will,  remains  in  the  service  notwithstanding  his  dis- 
charge, and  is  entitled  to  recover  in  the  Court  of  Claims  the  pay 
attached  to  the  position. 

The  facts  are  stated  in  the  opinion  of  the  court. 
AsafUtanJt  Attomey-Oenerat  Maury,  for  appellant. 
J.  W.  Douglass,  for  appellee. 

Mr.  Justice  Matthews  delivered  the  opinion  of  the  court 

The  object  of  this  suit  was  to  recover  $100  as  the  salary  of  the 
plaintiff  as  a  cadet-engineer  of  the  navy,  from  June  30, 1883,  to  Sep- 
tember 1, 1883,  at  the  rate  of  $600  per  year^  as  provided  by  Revised 
Statutes,  section  1556.  Judgment  was  rendered  in  his  favor  for  that 
amount    20  C,  1,  438. 

The  plaintiff  entered  the  Naval  Academy  as  a  cadet-engineer  for 
1877,  and  graduated  therefrom  on  June  10,  1881.  On  June  26, 
1883,  he  received  a  letter  from  the  Secretary  of  the  Navy,  giving 
him  notice  that,  as  he  was  not  required  to  fill  any  vacancy  in  the 
naval  service  happening  during  the  preceding  year,  he  was  thereby 
honorably  discharged  from  the  the  30th  of  June,  1883,  with  one 
year's  sea-pay,  as  prescribed  by  law  for  cadet-midshipmen,  in  accord- 
ance with  the  provisions  of  the  act  of  Congress,  approved  August  6, 
1882. 

He  protested  against  this  order  as  illegal  and  refused  the  pay,  and 
regarding  himself  as  continuing  in  the  service,  he  sued  for  his  pay 
subsequently  accruing. 

The  case  differs  from  that  of  Redgrave,  just  decided,  in  one  partic- 
ular only  —  that  the  claim  is  for  pay  after  the  alleged  discharge. 

The  single  question  now  raised  as  to  that  point  is,  that,  although 
the  discharge  may  not  be  justified  by  the  act  of  August  5,  1882,  the 
Secretary  of  the  Navy,  irrespective  of  that  act,  had  lawful  power  to 
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dieoharge  him  from  the  service  at  will.  This  authority  is  claimed  on 
the  ground  that  the  plaintiff  was  not  an  officer  in  the  naval  service 
within  the  meaning  of  Revised  Statutes,  section  1229,  which  provides 
that  "  No  officer  in  the  military  or  naval  service  shall  in  time  of  peace 
be  dismissed  from  service  except  upon  and  in  pursuance  of  the  sen- 
tence of  a  court-martial,  to  that  effect  or  in  commutation  thereof ; " 
and  that  consequently  the  right  to  remove  and  discharge  him  from 
the  public  service  is  implied  in  the  power  of  appointment 

In  reply  to  this  position,  the  Court  of  Claims,  in  its  opinion  in  this 
case,  said : 

''In  this  view  we  can  not  concur.  That  a  cadet-engineer  like  the 
claimant  was  a  graduate  and  in  the  naval  service  we  have  already 
decided ;  that  he  was  an  officer  is  made  manifest  by  the  terms  of  the 
Constitution,  which  provides  that  "Congress  may  by  law  vest  the 
appointment  of  such  inferior  officers  as  they  think  proper  in  the 
President  alone,  in  the  courts  of  law,  or  in  the  heads  of  department&'' 
Congress  has  by  express  enactment  vested  the  appointment  of  cadet- 
engineers  in -the  Secretary  of  the  Navy,  and  when  thus  appointed 
they  become  officers  and  not  employes.  (United  States  v.  Germaine, 
99  U.  S.,  508 ;  Moore  u  United  States,  95  U.  S.,  760  ;  United  States  v. 
Hartwell,  6  Wall.,  385.) 

"It  is  further  urged  that  this  restriction  of  the  power  of  removal  is 
an  infringement  upon  the  constitutional  prerogative  of  the  Executive, 
and  so  of  no  force,  but  absolutely  void.  Whether  or  not  Congress  can 
restrict  the  power  of  removal  incident  to  the  power  of  appointment 
of  those  officers  who  are  appointed  by  the  President,  by  and  vHith  the 
advice  and  consent  of  the  Senate,  under  the  authority  of  the  Con- 
stitution (article  2,  section  2)  does  not  arise  in  this  case  and  need 
not  be  considered. 

"We  have  no  doubt  that  when  Congress  by  law  vests  the  appoint- 
ment of  inferior  officers  in  the  heads  of  departments  it  may  limit  and 
restrict  the  power  of  removal  as  it  deems  best  for  the  public  interest 
The  constitutional  authority  in  Congress  to  thus  vest  the  appointment 
implies  authority  to  limit,  restrict,  and  regulate  the  removal  by  such 
laws  as  Congress  may  enact  in  relation  to  the  officers  so  appointed. 

"The  head  of  a  department  has  no  constitutional  prerogative  of 
appointment  to  offices  independently  of  the  legislation  of  Congress, 
and  by  such  legislation  he  must  be  governed,  not  only  in  making 
appointments  but  in  all  that  is  incident  thereto.  . 

"It  follows  that  as  the  claimant  was  not  found  deficient  at  any 
examination,  and  was  not  dismissed  for  misconduct  under  the  pro- 
visions of  Revised  Statutes,  section  1525,  nor  upon  and  in  pursuance 
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of  fhe  sentenoe  of  a  oourt-martial  to  that  effect  or  in  commutation 
thereof,  siccording  to  Beyised  Statutes,  section  1229,  he  is  still  in  office 
and  is  entitled  to  the  pay  attached  to  the  same." 

We  adopt  these  views  and  affirm  the  judgment  of  the  Court  of 
Claims. 

Affirmed. 

(116  U.  8.,  483.) 


SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Oenef^al  Term. 
In  the  Matter  op  the  Petition  of  Right  by  Morms  S.  MnxEk 

Decided  April  4, 1887. 

Justices  Hagner  and  James  sitting. 

There  is  no  such  judicial  proceeding  known  in  the  United  States  as  a 

petition  of  right  as.  the  same  was  practiced  and  observed  in  the 

administration  of  justice  in  England. 
The  act  of  Congress  of    January  16,   1883,  and    its  supplements, 

establishing  what  is  known  as  the  Civil  Service  Commission,  are  not 

unconstitutional. 

Petition  of  right  dismissed. 
The  case  is  stated  in  the  opinion. 

Morris  8.  Miller,  petitioner,  pro  se, 

Mr.  Justice  Hagner  delivered  the  opinion  of  the  court 
Mr.  Morris  S.  Miller,  of  Oneida  county.  New  York,  presented  him- 
self in  the  General  Term  and  asked  its  leave  to  file  what  he  called  a 
petition  of  right.  The  purpose  disclosed  by  his  statement  and 
elaborate  brief,  was  to  procure  from  this  court  a  declaration  that  the 
act  of  January  16,  1883,  and  its  supplements,  establishing  what  is 
known  as  the  Civil  Service  Commission,  is  unconstitutional  and  void  ; 
and  to  obtain  its  interposition,  by  some  form  of  order,  by  injunction 
or  otherwise,  to  put  a  stop  to  what  he  alleged  to  be  a  continued 
usurpation  by  the  officials  of  that  Commission  upon  the  rights  of  the 
citizen. 

Sitting  as  an  appellate  court,  we  refused  to  grant  the  leave  ; 
fl  id  the  petition  wq^s  then  presented  to  the  Circuit  Court,  and  certified 
t » be  heard  here  in  the  first  instance,  and  was  elaborately  argued  by 
]  [r.  Miller.  In  compliance  with  the  suggestion  of  the  court,  the 
c  junsel  has  since  furnished  us  with  a  number  of  additional  authorities, 
€  itablishing,  as  he  conceived,  the  existence  of  the  jurisdiction  here 
fl  id  the  propriety  of  the  action  invoked. 


252  Sixth  Annual  Report  of  the 

Unpreoedented  as  the  application  was,  it  neyertheless  appeared  to 
the  court  that  its  duty  required  it  to  examine  with  care  a  claim 
presented  in  respectful  terms  by  a  citizen  asking  its  interposition, 
irrespectiTe  of  its  antecedent  convictions,  and  we  have  given  careful 
attention  to  the  arguments  and  numerous  authorities  presented  by 
the  petitioner,  and  to  all  others  attainable,  bearing  on  the  subject. 

The  records  of  this  court,  extending  back  eighty-six  years,  contain 
no  reference  to  such  a  proceeding,  and  no  case  of  the  kind  appears  in 
any  other  of  the  courts  of  the  United  States,  stretching  back  ten 
years  further. 

A  careful  search  has  discovered  two  cases  in  the  Court  of  Appeals 
of  Virginia  (Gommonwealth  u  Beaumarcheis,  3  Call.,  — ,  and  Attorney- 
General  u  Turpin,  3  H.  &  M.),  decided  early  in  this  century,  in  which 
it  was  insisted  on  the  part  of  the  Commonwealth  that  the  suitors  in 
those  cases  should  have  presented  their  claims  against  Virginia  by 
way  of  petition  of  right,  in  the  manner  pointed  out  in  a  statute  passed 
soon  after  the  outbreak  of  the  Bevolution,  as  a  mode  of  claiming  title 
to  escheated  lands  by  British  subjects ;  but  the  pretension  in  each 
case  was  overruled  by  the  court  The  statute  is  referred  to  by  Judge 
Tucker,  in  4  Tucker's  Blackstone,  page  356,  but  there  is  no  more 
countenance  given  by  the  American  authorities  to  the  claim  that  the 
petitioii  of  right  is  now  recognized  here  as  an  existing  form  of  remedy, 
than  that  vxigeT  of  battle  or  the  peine  forte  et  dure  survive  as  parts  of  the 
machinery  of  the  law  in  the  United  States. 

We  must  refer  to  the  ancient  treatises  even  for  a  definition  of  the 
proceeding  here  invoked.  In  the  argument  there  has  been  a  constant 
tendency  to  confuse  the  subject  at  times  with  the  right  of  petition, 
and  again  with  the  provisions  of  the  great  parliamentary  declaration 
of  the  liberties  of  the  people  of  Engli^d,  assented  to  by  Charles  I  at 
the  commencement  of  his  reign,  known  in  EngUsh  history  as  the 
petition  of  right  Of  course,  neither  of  these  matters  has  any  relation 
to  the  subject  before  us.  The  right  of  petition  antedates  all  constitu- 
tioBs  and  statutes  ;  it  is  the  inalienable  privilege  of  the  citizen,  and  is 
a  sensible,  and,  in  a  just  case,  an  efficacious  method  of  procuring  from 
the  Legislature  the  repeal  or  modification  of  objectionable  laws.  On 
the  other  hand,  the  reasonable  demands  of  the  parliamentary  petition 
of  right  inhere  in  our  system  of  government  itself,  and  are  further 
secured  by  the  explicit  declarations  of  the  Constitution. 

Blackstone  adopts  from  Bacon's  Abridgement  (Prerogative  E.,  7) 
his  explanation  of  the  present  proceeding  in  the  English  law. 
Having  its  origin  in  the  idea  that  the  king  had  a  prerogative  not  to 
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be  sued  in  his  own  coiirtB,  it  was  deyised  as  a  substitute  for  an 
ordinary  suit  that  the  citizen  should  not  be  without  redress  where  his 
rights  of  property  had  been  invaded  by  the  sovereign,  "the  person 
of  the  chief  magistrate  being  set  out  of  the  reach  of  coercion."  (3 
Black.  Com.,  255.)  "  The  common  law  method  of  obtaining  possession 
or  restitution  from  the  crown,  of  either  real  or  personal  property,  are: 
Firsts  by  petition  de  droii  or  petition  of  right,  which  is  said  to  owe 
origin  to  King  Edward  I;  second,  by  moTistrance  de  droits  manifesta- 
tion or  plea  of  right;  both  of  which  may  be  prosecuted  either  in  the 
chancery  or  the  exchequer.  The  former  is  in  use,  when  the  king  is 
in  full  possession  of  any  hereditaments  or  chattels,  and  the  petitioner 
suggests  such  a  right  as  controverts  the  title  of  the  crown,  grounded 
on  facts  disclosed  in  the  petition  itself,  *  *  *  i^^  iJien 
upon  this  answer  being  indorsed  or  underwritten  by  the  king,  soit 
droit /ait  al  partie,  a  commission  shall  issue  to  inquire  of  the  truth  of 
the  suggestion,"  etc. 

From  this  statement  it  is  clear  the  present  would  not  be  a  case  for 
this  proceeding,  even  if  the  jurisdiction  existed  in  this  court  to  enter- 
tain it.  There  is  no  pretense  that  the  sovereign  is  in  possession  of 
any  hereditaments  or  chattels  of  the  petitioner.  Disclaiming  to  be  an 
applicant  for  office  before  the  commission,  as  a  private  citizen  only,  he 
complains  that  Congress,  in  the  forms  of  the  Constitution,  has  seen  fit 
to  exact  a  law  which  he  considers  oppressive  and  unconstitutional. 
Its  oppression  is  said  to  be  shown  by  the  vexatious  restrictions  and 
annoying  examinations  to  which  an  applicant  for  office  is  subjected  by 
the  rules  of  the  Civil  Service  Commission  before  he  can  obtain  an  appoint- 
ment As  a  specimen  of  this  wrong,  we  are  told  that  with  the  design 
of  tripping  up  the  candidate,  he  is  asked  to  "  solve  the  equation  of  the 
fifth  degree,"  which  he  asserts  is  unsolvable.  Its  alleged  unconstitu- 
tionality consists  in  its  interference  with  the  official  rights  of  the 
President  and  heads  of  departments,  in  the  power  of  appointment. 
But  by  no  liberality  of  construction  could  these  alleged  outrages  be 
brought  <within  the  category  of  the  class  of  wrongs  described  in 
Blackstone's  definition. 

Without  pretending  that  he  has  personally  been  injured  by  the  law, 
in  any  wise,  and  avowing  that  he  has  no  personal  grievance  in  the 
premises,  and  has  no  purpose  to  apply  for  official  position,  his  com- 
plaint is  an  abstract  protest  against  a  statute  which  we  are  to  infer  he 
would  have  opposed  if  he  had  been  in  Congress  when  it  was  under 
discussion. 

It  is  true  that  the  government  of  Great  Britain,  under  the  provi- 
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sions  of  a  statute  of  Victoria,  accords  to  aliens,  as  well  as  its  own 
citizens,  the  privilege  of  prosecuting  claims  against  it,  by  a  petition 
of  right  Adhering  still  to  the  fundamental  idea  that  the  king  can 
do  no  wrong,  its  courts  could  not  be  allowed  to  issue  mandatory  pro- 
cess against  the  soyereign.     (U.  S.  u  O'Keefe,  11  Wall.,  182.) 

B'ut  in  this  country  the  citizen  is  not  so  remediless  to  obtain  an 
adjudication  of  rights  against  the  government  as  to  require  the 
ingrafting  of  such  an  exceptional  form  of  procedure  upon  our  judicial 
system.  It  has  been  well  settled  by  the  courts  that  the  citizen  may 
vindicate  his  rights  by  ordinary  action  against  the  government 
officisils  in  possession  of  the  property  claimed.  (Brown  v.  Hugor,  21 
How.,  308 ;  Kauffman  u  Lee,  106  U.  S.;  196.) 

In  the  latter  case  Lee  brought  suit  against  Kauffman,  a  govern- 
ment official  in  charge  of  the  National  Cemetery  at  Arlington,  to 
recover  possession  of  the  estate.  It  was  held  by  the  government 
under  purchase  at  a  tax  sale,  the  proceedings  attending  which,  it  was 
insisted,  were  irregular  and  void. 

On  the  part  of  the  United  States,  intervening  in  the  case,  it  was 
contended  that  the  possession  of  the  estate  by  Kauffman,  as  super- 
intendent of  the  cemetery,  was  only  the  possession  of  the  United 
States,  and  that  the  action  was  in  effect  a  suit  against  the  United 
States,  which  could  not  be  sustained  without  its  expressed  assent.  A 
majority  of  the  Supreme  Court  overruled  this  objection  and  held  that 
this  doctrine  had  no  application  where  officers  of  the  United  States, 
holding  property  for  public  uses,  are  sued  by  one  claiming  to  be  the 
owner ;  and  that  the  lawfulness  of  the  title  of  the  United  States  to 
the  property  may,  in  such  a  proceeding,  be  adjudged  by  a  competent 
tribunal. 

In  the  able  judgment  delivered  in  the  case  the  doctrine  is 
thoroughly  discussed  on  both  sides.  In  the  opinion  of  the  court  the 
difference  in  the  conditions  surrounding  the  government  of  the 
Uuited  States  and  of  Great  Britain  are  pointed  out  in  these  words 
by  Justice  Miller : 

*' Notwithstanding  the  progress  which  has  been  made,  since  the 
days  of  the  Stuarts,  in  stripping  the  crown  of  its  powers  and  pre- 
rogatives, it  remains  true  to-day  that  the  monarch  is  looked  upon  with 
too  much  reverence  to  be  subjected  to  the  demands  of  the  law  as 
ordinary  persons  are,  and  the  king-loving  nation  would  be  shocked  at 
the  spectacle  of  their  queen  being  turned  out  of  her  pleasure-garden 
by  a  writ  of  ejectment  against  the  gardener.  The  crown  remains  the 
fountain  of  honors,,  and  the  surroundings  which  give  dignity  and 
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majeety  to  its  possessor  are  cherished  and  enforced  all  the  more 
strictlj  because  of  the  loss  of  real  power  in  the  government 

*'It  is  not  to  be  expected,  therefore,  that  the  courts  will  permit 
iheir  process  to  disturb  the  possession  of  the  crown  by  acting  on  its 
officers  and  agents. 

''Under  our  system,  the  people  who  are  their  honored  subjects  are 
the  sovereigns.  Their  rights,  whether  collective  or  individual,  are 
not  bound  to  give  way  to  a  sentiment  of  loyalty  to  the  person  of  a 
monarch.  The  citizen  here  knows  no  person,  however  near  to  those 
in  power,  or  however  powerful  himself,  to  whom  he  need  yield  the 
rights  which  the  law  secures  to  him  whan  it  is  well  administered." 

And  in  discussing  the  question  whether  the  government  should 
only  be  impleaded  according  to  the  practice  in  England,  by  the 
petition  of  right,  the  court  says: 

"It  is  believed  that  this  petition  of  right,  as  it  has  been  practiced 
and  observed  in  the  administration  of  justice  in  England,  has  been  as 
efficient  in  securing  the  rights  of  suitors  against  the  crown  in  all 
cases  appropriate  to  judicial  proceedings,  as  that  which  the  Uw 
affords  to  the  subjects  of  the  king  in  legal  controversies  among 
themselves. 

**  There  is  in  this  country,  however,  no  such  thing  as  the  petition  of 
right,  as  there  is  no  such  thing  as  a  kingly  head  to  the  nation,  or  to 
any  of  the  States  which  compose  it" 

These  considerations  are  conclusive  that  we  are  without  authority 
to  grant  the  prayer  of  the  petition. 

But  further  objection  to  our  interference  is  to  be  found  in  the  con- 
sideration that  the  entire  subject  is  one  pertaining  to  the  political 
department  of  the  government,  and,  therefore,  is  not  cognizable  by 
the  judiciary.  (Mississippi  v,  Andrew  Johnson,  4  Wall.,  475;  Georgia 
V.  Stanton,  6  id.,  56.) 

In  the  extended  argument  of  the  petitioner  we  were  much  pressed 

to  give  our  views  as  to  the  constitutionality  of  this  act  of  Congress, 

especially  as  it  was  stated  that  a  former  application  by  way  of  petition 

for  a  quo  warranto  had  been   dismissed  by  Judge  Wallace,  of  the 

southern  district  of  New  York,  upon  technical  grounds  alone.     We 

lire  not  here  to  decide  mo6t  questions,  where  we  are  without  jurisdic- 

ion  to  adjudicate.     But  in  deciding  the  case,  as  we  do  upon  points 

jutside  of  the  statute,  it  may  be  as  well,  to  prevent  the  renewal  of  the 

[uestion  here  in  another  form,  to  add  that  our  refusal  to  decide  upon 

he  many  objections  raised  to  its  validity  in  no  degree  arises  from  any 

loubts  of   the  constitutionality  of  the  act     We  content  ourselves 
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with  citing  the  following  lan^age  of  the  Supreme  Court,  in  U.  S.  v. 
Perkins  (116  U.  S.,  p.  483),  where  the  eonstitutionalitj  of  the  atatute 
was  attacked: 

''It  is  further  urged  that  this  restriction  of  the  power  of  removal 
is  an  infringement  of  the  constitutional  prerogative  of  the  executiYe, 
and  so  of  no  force,  but  absolutely  void.  Whether  or  not  Congrees 
can  restrict  the  power  of  removal  incident  to  the  power  of  appoini- 
ment  of  those  officers  who  are  appointed  by  the  President,  by  and 
with  the  consent  of  the  Senate,  under  the  authority  of  the  Constitution 
(article  2,  section  2),  does  not  ai*ise  in  this  case  and  need  not  be 
considered. 

"  We  have  no  doubt  that  when  Congress,  by  law,  vests  the  appoint- 
ment of  inferior  officers  in  the  heads  of  departments,  it  may  limit  and 
restrict  the  power  of  removal  as  it  deems  best  for  the  public  interest. 
The  constitutional  authority  in  congress  to  thus  vest  the  appointment 
implied  the  authority  to  limit,  restrict  and  regulate  the  removal  by 
such  laws  as  congress  may  enact  in  relation  to  the  officers  so 
appointed. 

''The  head  of  a  department  has  no  constitutional  prerogative  of 
appointment  to  offices  independently  of  the  legislation  of  congress, 
and  by  such  legislation  he  must  be  governed,  not  only  in  making 
appointments,  but  in  all  that  is  incident  thereto." 

The  application  is  overruled  and  the  petition  is  dismissed. 


COMMON  PLEAS,  COMMONWEALTH  OF  PENNSYLVANIA. 

(November  13,  1887—  Weekly  Notes  of  Gases,  vol  20,  page  316.) 
The  Commonwealth  ex  reL  Abbamb  et  at  v.  Stoklet. 

Upon  a  petition  for  a  mandamus  to  reinstate  a  policeman  discharged 
by  the  director  of  public  safety,  where  it  appeared  that  such  police- 
man had  been  discharged  without  a  compliance  with  P.  L.  1885, 
page  41,  providing  that  "No  policeman  or  fireman  shall  be  dis- 
missed without  his  written  consent,  except  by  the  decision  of  a 
court,  either  trial  or  inquiry,"  it  was  contended  that  such  provision 
was  in  violation  of  article  6,  section  4  of  the  Constitution  of  Penn- 
sylvania, which  provides  as  follows  :  "Appointed  officers,  other  than 
judges  of  the  courts  of  record  and  the  superintendent  of  public 
inBtruction,'may  be  removed  at  the  pleasure  of  the  power  by  which 
they  shall  have  been  appointed." 

Held,  that  a  policeman  was  not  a  public  officer  within  the  meaning  of 
the  term  as  used  in  the  Constitution.  It  seems  that  a  policeman 
can  only  be  dismissed  witb6ut  his  consent  upon  trial  or  inquiry  as 
provided  by  P.  L.  1885,  above  cited. 
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!rHS  OouBT. — The  petitioner  complains  in  this  case  that  he  has  been 
discharged  from  the  police  force  of  the  city  of  Philadelphia  by  the 
director  of  public  safety,  without  a  compliance  with  the  proyision  of 
the  act  of  Assembly,  entitled  ''An  act  to  provide  for  the  better  gov- 
ernment of  cities  of  the  first  class  in  the  Commonwealth,  approved 
the  1st  day  of  June,  A.  D.  1885."  The  particular  provision  which  it 
is  claimed  has  been  violated  will  be  found  on  page  41,  P.  L.  1885> 
under  the  caption  of  department  of  public  safety,  and  is  in  the  follow- 
ing words:  ''No  policeman  or  fireman  shall  be  dismissed  without  his 
written  consent,  except  by  the  decision  of  a  court  either  of  trial  or 
inquiry  duly  determined  and  certified  in  writing  to  the  mayor,  which 
court  shall  be  composed  of  persons  belonging  to  the  police  or  fire 
force,  equal  or  superior  in  official  position  therein  to  the  accused. 
Such  decision  shall  only  be  determined  by  trial  of  charges  with  plain 
specifications  made  by  or  lodged  with  the  director  of  public  safety,  of 
which  trial  the  accused  shall  have  due  notice,  and  at  which  he  shall 
'have  the  right  to  be  present  in  person.  The  persons  composing  such 
court  shall  be  appointed  and  sworn  by  the  director  of  the  department 
of  public  safety  to  perform  their  duties  impartially  and  without  fear 
or  favor,  and  the  person  of  highest  rank  in  said  court  shall  have  the 
same  authority  to  issue  and  enforce  process  to  secure  the  attendance 
of  ¥dtnesseer  and  to  administer  oaths  to  witnesses  as  is  possessed  by 
any  justice  of  the  peace  of  the  Commonwealth." 

The  answer  of  the  director  of  public  safety  admits  that  the  peti- 
tioner was  discharged  by  him  from  the  police  force  without  a  com- 
pliance with  the  provisions  of  the  sections  above  referred  to.  It  is, 
however,  suggested  on  his  behalf  by  the  city  solicitor  that  serious 
doubts  are  entertained  as  to  the  constitutionality  of  that  section, 
inasmuch  as  it  seems  to  violate  the  provisions  of  article  6,  section  4, 
of  the  Constitution  of  Pennsylvania.  The  provisions  of  that  section 
are  as.follows  :  "Appointed  officers,  other  than  judges  of  the  courts  of 
record  and  the  superintendent  of  public  instruction,  may  be 
removed  at  the  pleasure  of  the  power  by  which  they  shall  have  been 
appointed."  If  a  policeman  of  the  city  of  Philadelphia  is  a  "  public 
officer"  to  whom  this  provision  should  be  applied,  the  point  is  well 
'aken. 

In  the  case  of  Houseman  u  The  Commonwealth  (100  P.  S.  R,  222) 
he  question  was  raised  whether  the  collector  of  delinquent  taxes  of 
he  city  of  Philadelphia,  under  the  act  of  March  24,  1870,  P.  L.  644, 
ras  a  public  officer  liable  to  be  removed  from  his  office  at  the  pleasure 
J  the  receiver  of  taxes.  It  was  there  held  that  the  fact  that  he  was 
^  municipal  officer,  and  not  a  State  or  county  officer,  did  not  exclude 
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him  froin  that  provision  of  the  Constitution,  if  he  would  be  otherwise 
included  in  it.  As  to  the  latter  question,  the  court  sajs  :  "  If,  depart- 
ing from  this  line  of  reasoning,  we  inquire  whether  the  office  of  the 
receiver  of  delinquent  taxes  in  Philadelphia  is  a  public  office  and 
brings  its  incumbent  within  the  category  of  public  officers,  and  as 
such  amenable  to  removal,  we  think  the  law  is  equally  clear.  He  is 
a  receiver  of  taxes.  The  moneys  which  come  to  his  hands  are  public 
moneys.  A  -considerable  part  of  them  are  collected  for  and  are  pay- 
able to  the  commonwealth  under  the  statutes  enacted  specially  for 
that  purpose.  No  element  of  mere  private  trust  pertains  to  his  func- 
tion. The  sums  he  receiyes  may  be  of  much  magnitude.  He  is  the 
officer  of  a  great  municipal  government,  with  an  immense  population 
and  vast  material  interests.  *  It  would  seem  that  such  considerations 
sufficiently  indicate  the  public  character  of  his  official  position." 

And  in  the  case  of  the  Commonwealth  u  Evans  (24  P.  F.  Sm.,  124), 
it  was  held  that,  although  the  defendant  was  employed  by  the  State 
only  to  perform  a  special  service,  he  was  a  public  officer.  The  court 
says :  "  But  we  are  of  opinion  that  all  persons  who,  by  authority  of 
law,  are  entrusted  with  the  receipt  of  public  money,  through  whose 
hands  money  due  to  the  public,  or  belonging  to  it,  passes  on  its  way 
to  the  public  treasury^  must  be  so  considered,  by  whatever  name  or 
title  they  may  be  designated  in  the  law  authorizing  their  appoint-' 
ment,  and  whether  the  service  be  special  or  general,  transient  or 
permanent." 

So,  that  in  both  of  the  cases  cited  to  us,  one  of  a  municipal  and  the 
other  of  a  State  officer,  the  ground  upon  which  they  are  decided  to  be 
*' public  officers''  under  the  Constitution,  was  that  they  were  the 
recipients  of  the  money  of  the  public.  It  is  very  clear  that  no  police- 
man can  be  brought  within  this  category.  -He  is  simply  a  ministerial 
officer,  with  no  power  to  judge  of  the  matter  to  be  done,  but  bound 
to  obey  and  carry  out  the  mandates  of  a  superior.  His  principal 
function  is  that  of  a  peace  officer,  to  maintain  public  tranquillilrjr 
among  the  citizens.  Like  a  fireman,  he  is  employed  by  the  munici- 
pality for  the  performance  of  duties  of  an  entirely  subordinate 
character,  under  one  of  the  departments  of  the  city  government..  His 
appointment  and  removal  is  therefore  entirely  subject,  in  our  opinion, 
to  legislative  action,  and  is  in  no  way  restricted  by  the  constitutional 
provisions  suggested.  He  is  not  a  "  public  officer "  in  the  sense  in 
which  that  term  is  used  in  the  Constitution  of  Pennsylvania. 

The  mandamus  prayed  for  in  this  case,  as  well  as  in  the  ten  others 
involving  the  same  question  and  argued  at  the  same  time,  will  issue 

Opinion  by  Biddle,  J. 
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OPINION  OF  THE  ATTOENET-QENERAL  OF  NEW  YORK. 

The  Superintendent  of  Public  Works  having  been  vested  by  the 
State  Constitution  (article  5,  section  3)  with  discr^onarj  power  in 
the  matter  of  appointments,  this  power  can  not  be  restricted  by  legis- 
lation,  and  appointments  made  by  him  of  collectors  of  canal  statistics 
are  not  controlled  by  the  Civil  Service  Law  and  rules  requiring  appoint- 
ment to  be  made  from  a  list  of  names  submitted  by  the  Civil  Service 
examiners. 

STATE  OP  NEW  YORK : 

Attobnby- General's  Oppioe,         | 

Albany,  October  6,  1887. ) 
Hon.  Alfred  C.  Chapin,  CompiroUer: 

Dear  Sir. — I  am  in  receipt  of  your  communication  of  the  thirteenth 
of  September,  stating  that  the  Superintendent  of  Public  Works  has 
made  a  draft  on  the  Comptroller  for  the  amount  of  the  salaries  and 
expenses  of  the  collectors  of  statistics,  etc.,  for  the  month  of  August, 
1887,  accompanied  by  vouchers,  among  which  are  for  Buffalo  :  Wm. 
W.  O'Niel,  collector  ;  John  W.  Eustis,  clerk  ;  Samuel  Abrams,  clerk  ; 
Chas.  McDonough,  clerk ;  and'  asking  me  if  in  my  opinion  it  is  the 
duty  of  the  Comptroller  to  allow  and  pay  the  amount  of  said  draft,  or 
whether  he  should  disallow  the  amount  of  the  four  vouchers  named. 

Accompanying  your  request  for  an  opinion  is  a  communication 
addressed  to  you  by  the  Civil  Service  Commission,  of  which  the 
following  is  a  copy : 

"By  order  of  the  Civil  Service  Commission  I  am  instructed  to  give 
you  notice  that  on  the  eleventh  of  May  last,  the  Hon.  James  Shan- 
ahan,  Superintendent  of  Public  Works,  informed  this  Commission 
that  he  had  made  appointments  temporarily  to  the  vacancies  caused 
by  the  resignation  of  the  collector  of  statistics  in  Buffalo,  and  three 
of  the  assistants  to  the  collector  in  that  office.  The  Commission  is 
advised  that  the  officers  so  appointed  were  as  follows :  William  C. 
O'Neill,  collector  ;  Charles  McDonough,  assistant  to  collector  ;  John 
W.  Eustis,  assistant  to  collector ;  Samuel  Abrams,  assistant  to  collector. 

"That  on  the  fifth  of  July,  in  accordance  with  the  law  and  the  civil 
service  rules  of  the  State  of  New  York,  I  certified  the  following 
names  to  Mr.  Shanahan,  from  which  to  make  selections  for  regular 
appointment  on  probation,  from  an  eligible  list  duly  prepared:  For 
collector,  Charles  F.  Kingsley,  D.  T.  O'Rielly.  For  collector's 
assistants  or  clerks,  Elmer  J.  Helme,  John  C.  Grezinger,  Edwin  Smith. 

"The  Commission  has  not  been  advised  of  any  appointment  by  the 
Superintendent  of  Public  Works  from  the  names  so  certified,  and  the 
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CommiBsion  has  reminded  the  superintendent  that  candidates  deprived 

of  the  opportunity  guaranteed  to  them    by  law    and  won  by  fair 

competition  sustain  a  legal  injury,  for  which  they  are  entitled  to 

redress,  and  that  temporary  appointees  unnecessarily  and  illegally 

retained  in  office  are  not  legally  Entitled  to  the  salary  or  emoluments 

of  such  office. 

"The  Commission  deem  it  proper  that  you  should  be  advised  of 

these  facts  so  far  as  th^y  relate  to  the  payment  of  salaries  imder  the 

provisions  of  the  amended  act    to   regulate  and  improve  the  Civil 

Service  of  the  State,  with  the  execution  of  which  the  Commission  is 

charged. 

"Very  respectfully  yours. 

CLAEENCE  B.  ANGLE, 

Secrdary.** 

The  Civil  Service  Aet  (chapter  354  of  the  Laws  of  1883)  authorizes 
the  Governor  to  appoint  three  Civil  Service  Commissioners,  and  pro- 
vides that  it  shall  be  the  duty  of  the  Commissioners  to  "  aid  the 
Governor,  as  he  may  request,  in  preparing  suitable  rules  for  carrying 
this  act  into  effect,  and  when  s^id  rules  shall  have  been  promulgated, 
it  shall  be  the  duty  of  all  officers  of  the  State  of  New  York,  in  the 
departments  and  offices  to  which  any  such  rules  may  relate,  to  aid,  in 
all  proper  ways,  in  carrying  said  rules  and  any  modifications  thereof 
into  effect 

"And,  among  other  things,  said  rules  shall  proride  and  declare,  as 
nearly  as  the  conditions  of  good  administration  will  warrant,  as  follows: 

1.  "For  open  competitive  examinations  for  testing  the  fitness  of 
applicants  for  the  public  service  now  classified  or  to  be  classified 
hereunder.     *    *    * 

2.  "  All  the  offices,  places  and  employme*nts  so  arranged  or  to  be 
arranged  in  classes  shall  be  filled  by  selections  from  among  those 
graded  highest  as  the  results  of  such  competitive  examinations. 

7.  "There  shall  be  non-competitive  examinations  when  competition 
may  not  be  found  practical. 

6.  "Within  four  months  after  the  expiration  of  the  present  session 
of  the  Legislature  it  shall  be  the  duty  of  the  Governor  to  cause  to 
be  arranged,  in  classes,  the  several  clerks  and  persons  employed,  or 
being  in  the  public  serrice,  for  the  purposes  of  the  examination  herein 
provided,  and  he  shall  include  in  one  or  more  of  such  classes,  so  far 
as  practicable,  all  subordinate  places,  clerks  and  officers  in  the  public 
service  of  the  State." 

7.  "After  the  termination  of  eight  months  from  the  expiration  of 
the  present  session  of  the  Legislature,  no  officer  or  clerk  shall  be 
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appointed,  and  no  person  shall  ^e  admitted  to,  or  be  promoted,  in 
either  of  the  said  classes  now  existing,  or  that  may  be  arranged  here- 
under pursuant  to  said  rules,  until  he  has  passed  an  examination,  or 
is  shown  to  be  specially  exempted  from  such  examination  in  conformity 
herewith." 

The  substance  of  these  proyisions  is  that  the  Govemor  shall  appoint 
commissioners  to  aid  him  in  the  preparation  of  rules  goyeming  the 
appointment  of  subordinate  officers,  and  such  rules  must  provide  for 
competitive  and  non-competitive  examinations  of  persons  seeking 
appointment  in  the  public  service. 

Where  competitive  examinations  are  prescribed,  appointments  must 
be  made  from  those  graded  highest.  In  conformity  with  the  power 
and  duty  thus  imposed  upon  the  Governor,  commissioners  were  duly 
appointed,  rules  have  been  prescribed,  and  the  offices  and  places  in 
the  public  service  arranged  in  classes. 

Among  such  rules  those  applicable  to  the  question  under  considera- 
tion are  as  follows: 

Rule  4t.  For  the  purpose  of  indicating  the  manner  in  which  selec- 
tions shall  be  made  for  filling  the  positions  in  the  Civil  Service,  when 
vacant,  such  positions  shall  be  enrolled  by  class,  subdivision,  grade 
or  name  in  some  one  of  the  five  schedules  designated  respectively  as 
A,  B,  C,  D  and  R 

Rule  5.  Schedule  A  shall  include  the  deputies  of  principal  officers, 
duly  authorized  by  law  to  act  for  their  principals ;  all  officers, 
clerks  and  others  whose  official  relations  are  necessarily  strictly  con- 
fidential to  the  head  of  the  office  in'  which  they  serve;  officers  or 
others  under  official  bonds  as  security  for  the  collection,  custody  or 
<£sbursement  of  public  money,  or  who,  by  virtue  of  their  position, 
have  the  custody  of  public  moneys  for  the  safe-keeping  of  which  any 
officer  must  give  bonds,  and  such  other  positicms  as  may  now  or 
hereafter  be  included  in  this  schedule,  according  to  law,  and  such 
schedule  shall  comprise  the  following  positions: 

Then  follows  a  list  of  the  positions  contained  in'  Schedule  A, 
which  list  does  not  include  the  positions  in  question. 

Rule  6  provides  that  appointments  to  positions  comprised  in 
Schedule  A  may  be  made  without  examination  under  these  rulea 

Rule  7.  Schedule  B  shall  include  the  following  : 

Glass  L 

Collectors  of  statistics  and  clerks  in  the  Department  of  Public 
Works.     (See  classification  of  Civil  Service,  class  4.) 

All  clerks  and  other  persons  of  whatever  designation  rendering 
services  similar  to  those  of  clerks  in  any  branch  of  the  State  service. 
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Ruls  8.  Appointments  shall  be  made  or  employment  shall  be  given 
in  the  positions  in  Schedule  B  by  selection  from  those  persons  graded 
highest  as  the  results  of  open  competitive  examinations. 

Rvle  17.  Whenever  an  officer  having  the  power  of  appointment 
to  or  employment  in  any  grade  or  subdivision  in  this  schedule 
shall  so  request,  the  Commission  shall  certify  to  him  the  names  of 
three  eligible  persons  who  are  graded  highest  on  the  proper  register, 
indicating  such  of  them  (if  any)  as  have  been  honorably  discharged 
from  the  military  or  naval  service  of  the  United  States  in  the  late  war. 

2.  From  the  three  persons  whose  names  are  so  certified  the  officer 
shall  make  a  selection  to  fill  the  vacant  place. 

It  appears  from  these  provisions  of  the  statute  and  rules  adopted, 
that  the  positions  in  question  are  contained  in  Schedule  B,  and  the 
persons  filling  them  must  be  chosisn  from  three  names  submitted  by 
the  Civil  Service  Commission  from  those  gn^ded  highest  after  a  com- 
petitive examination. 

The  effect  of  this  statute  and  rules  is  to  take  away  from  the  officer 
making  the  appointment  the  right  of  a  free  and  untrammeled  choice 
of  a  person  to  fill  the  position,  and  to  leave  it  in  the  power  of  any 
person  to  procure  the  appointment  upon  complying  with  the  pro- 
visions of  the  Civil  Service  Law  and  rules  after  having  passed  a 
competitive  examination. 

The  question  to  be  determined,  therefore,  is  whether^  m  view  of 
section  3  of  article  5  of  the  State  Constitution,  providing  for  the 
appointment  of  the  Superintendent  of  Public  Works,  the  Legislature 
has  the  power  to  authorize  the  Civil  Service  Commission  to  make  rules 
by  which  that  officer  was  to  be  guided  or  restrained  in  the  choice  of 
his  subordinates. 

Said  section  provides  as  follows  :  '*  A  Superintendent  of  Public 
Works  shall  be  appointed  by  the  Goveriior,  by  and  with  the  advice 
and  consent  of  the  Senate,  and  hold  his  office  until  the  end  of  the 
term  of  the  Governor  by  whom  he  was  nominated,  and  until  his  suc- 
cessor is  appointed  and  qualified. 

**  He  shall  be  required  by  law  to  give  security  for  the  faithful 
execution  of  his  office  before  entering  upon  the  duties  thereof.  He 
shall  be  charged  with  the  execution  of  all  laws  relating  to  the  repair 
and  navigation  of  the  canals  *  *  *  The  Superintendent  of  Public 
Works  shall  appoint  not  more  than  three  assistant  superintendents, 
whose  duties  shall  be  prescribed  by  him,  subject  to  modification  by 
the  Legislature,  and  who  shall  receive  for  their  services  a  compensa- 
tion to  be  fixed  by  law  ^  *  *  All  other  persons  employed  in  the 
care  and  management  of  the  canals,  except  collectors  of  tolls  and 
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thoee  in  -the  department  of  the  State  Engineer  and  SurTejor,  shall  be 
appointed  by  the  Superintendent  of  Public  Works,  and  be  subjeot  to 
suspension  and  removal  by  him    *    *    *" 

This  is  the  only  section  in  the  Constitution  relating  to  public 
officers  which  vests  in  such  officers  the  power  to  appoint  their  subor- 
dinates, or  which  in  any  way  alludes  to  or  recognizes  the  necessity 
of  subordinates  or  assistants,  with  the  exception  of  section  4  of  article 
5,  which  authorizes  the  Superintendent  of  State  Prisons  to  appoint 
the  agents,  wardens,  phyisicians  and  chaplains  of  the  prisons,  and 
other  subordinates  by  the  Comptroller  or  agent  and  warden ;  and 
section  2  of  article  6,  which  authorizes  the  Court  of  Appeals  to 
appoint  its  reporter,  clerk  and  attendants. 

With  the  exceptions  above  noted  the  entire  number  of  positions  in 
the  State  service,  excepting  of  the  heads  of  constitutional  offices,  are 
the  creatures  of  the  Legislature,  and  naturally  are  within  legislative 
control  as  to  fitness,  manner  of  appointment,  etc. 

The  office  of  Superintendent  of  Public  Works,  however,  is  one  of  the 
exceptions,  and  he  is  authorized  by  the  Constitution  to  appoint  all 
persons  employed  in  the  care  and  management  of  the  canals,  except 
collectors  of  tolls  and  persons  in  the  State  Engineer's  department, 
and  to  remove  and  suspend  them. 

There  is  no  constitutional  limitation  upon  this  power.  It  is  granted 
in  the  broadest  terms,  terms  which  do  not  declare  a  permissive  power, 
but  which  create  a  positive  duty.  It  is  one  of  the  duties,  therefore, 
of  the  superintendent  to  make  these  appointments,  and  one  of  the 
duties  for  the  faithful  discharge  of  which  the  Constitution  requires 
him  to  give  security. 

There  can  be  no  doubt  that  this  power  of  appointment  in  this 
particular  instance  is  very  materially  curtailed,  if  not  substantially 
overriden,  by  the  rules  adopted  by  the'  Civil  Service  Commission,  for 
it  wUl  be  borne  in  mind  that  the  rules  require  competitive  examina- 
tions, and  where  competitive  examinations  are  required  appointments 
must  be  made  by  a  choice  from  the  names  submitted  to  the  appointing 
power  by  the  Commission. 

The  Civil  Service  Commissioners  submit  three  names  of  those  pass- 
ing the  best  examination  and  graded  the  highest,  from  which  a  choice 
must  be  made,  and  if  there  are  not  three  who  pass  at  a  certain  per- 
centage, then  a  less  number  is  certified  to  the  appointing  power, 
from  which  a  choice  must  be  made,  and  thus  the  appointing  power 
may  be  compelled  to  take  the  name  submitted  if  only  one  person 
passes  the  required  Examination.  This  was  actually  the  case  in  refer- 
ence to  the  appointments  under  consideration.    A  collector  and  three 
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clerks  were  to  be  appointed  for  the  purpose  of  collecting  the  canal 
statistics.  The  Oommission  certified  the  names  of  two  persons  for  the 
position  of  collector  and  one  person  for  each  of  the  clerkships  This 
certainly  takes  away  from  the  superintendent  a  large  portion  of»  if 
not  all,  discretionary  power  of  selection  and  appointment,  and  substi- 
tutes the  discretion  of  the  chief  examiner  and  the  Oivil  Sendee  Com- 
mission, inasmuch  as  they  pass  upon  the  qualification  and  fitness  <A 
the  applicants.  Thus  the  right  of  appointment  which  the  Constitu- 
tion Tested  in  the  Superintendent  of  Public  Works  is  robbed  of  all 
discretionary  power  and  converted  into  a  simple  physical  or  mannal 
aci  The  Civil  Service  Commission  furnishes  the  mental  and  the 
Superintendent  of  Public  Works  the  physical  force. 

When  the  Constitution  gave  to  the  superintendent  the  care  and 
management  of  the  canals,  and  said  all  persons  employed  in  the  care 
and  management  of  the  canals  shall  be  appointed  by  him,  and  required 
him  to  give  "  security  for  the  faithful  execution  of  his  office,"  some- 
thing more  was  meant  than  mere  physical  force  in  the  case  of  appoint- 
ments. The  Constitution  contemplated  the  exercise  of  care,  judgment 
and  discretion  in  the  appointment  of  assistants  to  the  same  extent 
that  it  contemplated  the  exercise  of  like  qualities  in  the  execution  of 
the  other  powers  granted  to  the  superintendent. 

While  it  is  the  general. theory  and  aim  of  the  Civil  Service  Ijawto 
procure  a  better  and  more  efficient  class  of  persons  to  fill  the  subordi- 
nate public  positions,  by  prescribing  educational  qualifications,  in  this 
particular  case  the  rules  have  gone  much  further.  Were  non-com- 
petitive examinations  prescribed,  the  superintendent  would  still  be 
left  some  discretion  in  the  matter,  and  could  send  in  the  names  of 
persons  he  considered  otherwise  qualified,  for  the  purpose  of  ascer- 
taining if  they  possessed  the  qualifications  required  by  the  Civil 
Service  act  But  under  the  rules,  as  they  stand,  the  Superintendent 
of  Public  Works  has  no  discretion  but  to  choose  from  the  names  sub- 
mitted to  him. 

The  question  therefore,  whether  the  Legislature  has  power  to  pre- 
scribe qualifications  not  required  by  the  Constitution  does  not  come  in 
question.  But  under  the  rules  adopted  there  appears  to  be  a  diminu- 
tion by  legislation  of  a  power  granted  to  an  officer  by  the  Constitution. 
It  may  be  claimed  that  the  superintendent  is  not  deprive  of  the 
power  to  appoint,  but  the  class  from  which  the  appointee  is  to  be 
taken  is  lessened.  Instead  of  having  the  whole  body  of  citizens  to 
appoint  from,  the  Legislature  may  very  properly  say,  in  cases  where 
the  Constitution  does  not  stand  in  the  way,  that  a  choice  shall  be 
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made  from  a  particular  class  of  persons,  yiz. :  Those  poesesBing  certain 
educational  qualifications. 

The  question  whether  in  cases  where  the  power  of  appointment  is 
given  to  a  public  officer  by  the  Constitution,  the  exercise  of  that 
power  n'ay  be  regulated  by  the  Legislature  in  respect  to  the  qualifi- 
cations of  the  appointees,  has  been  considered  by  the  Civil  Service 
Commission,  and  they  have  decided  in  the  affirmative,  but  I  find  no 
instance  in  which  they  have  considered  the  question  in  reference  to 
competitive  examinations. 

This  grant  of  power  to  the  Superintendent  of  Public  Works  should 
be  construed  in  the  ordinary  sense  and  in  such  a  manner  as  to  carry 
with  it  all  the  necessary  incidents  to  its  proper  exercise.  The  con- 
struction should  not  be  narrow.  (Oibbons  v.  Ogden,  9  Wheaton,  183.) 

Although  the  courts  will  go  to  great  lengths  in  upholding  legisla- 
tion, still  where  there  is  a  clear  incompatibility  between  a  constitu- 
tional provision  and  a  statute,  the  courts  will  not  hesitate  to  declare 
such  a  statute  void. 

The  case  of  the  People  of  the  State  of  New  York  ex  rel.  John 
MoEwan  u  William  Hj.  Keeler,  29  Hun,  175,  is  analogous  to  the 
question  we  are  now  considering,  in  so  far  as  it  shows  that  the  courts 
will  not  uphold  statutes  which  deprive  constitutional  officers  of 
any  of  the  powers  conferred  upon  them  by  the  Constitution  or 
suffer  the  impairment  of  any  such  powers  by  legislation.  The 
Legislature  passed  chapter  251  of  the  Laws  of  1882,  which  pro- 
vides that  the  Albany  county  penitentiary  should  thereafter  be  the 
county  jail  of  Albany  county,  and  required  the  sheriff  to  remove  the 
prisoners  from  the  building,  then  occupied  as  a  jail,  to  the  peniten- 
tiary. It  made  the  superintendent  of  the  penitentiary,  who  was 
appointed  by  the  board  of  supervisors  of  Albany  county,  the  jailor; 
gave  him  the  custody  and  control  of  all  persons  confined  therein  and 
required  him  to  convey  them  to  or  from  the  jail  when  necessary.  It 
was  held  that»  in  so  far  as  the  act  deprived  the  sheriff  of  the  custody 
and  control  of  the  jail,  and  the  prisoners  therein,  and  gave  such  cus- 
tody and  control  to  the  superintendent  of  the  penitentiary,  it  deprived 
the  sheriff  of  common  law  powers  and  duties  pertaining  to  his  office 
and  violated  the  provisions  of  section  1,  article  10  of  the  Constitution, 
requiring  the  sheriff  to  be  chosen  by  the  people.  The  court  says 
"the  Constitution  does  not  permit  the  Legislature  to  evade  its  pro- 
risions  by  taking  away  the  powers  and  duties  of  an  officer  made 
elective  by  that  instrument  and  giving  them  to  some  appointee." 

34 


266  Sixth  Annual  Report  of  the 

AlUiongh  the  duties  of  Bherifb  are  not  speciallj  declared  in  fhe 
Constitution,  still,  in  this  case,  the  court  has  refused  to  give  force  to 
a  statute  which  transfers  the  common  law  powers  to  a  different  officer, 
and  recognizes  and  gives  €orce  to  an  implied  inyestiture  of  power  by 
the  Constitution  d.nd  denies  the  right  of  the  Legislature  to  transfer 
this  implied  power. 

In  the  case  under  consideration  the  power  of  the  superintendent 
to  appoint  subordinates  is  an  express  and  well-defined  one. 

The  case  of  the  People  v.  James  H.  Raymond  (37  N.  Y.,  428)  held 
that  chapter  410  of  the  Laws  of  1867,  which  vested  the  appointment 
of  a  commissioner  of  taxes  of  the  city  of  New  York  in  the  Governor 
and  Senate,  was  in  contravention  of  section  2,  article  10  of  the  Con- 
stitution, which  declares  that  "all  city,  town  and  village  officers, 
whose  election  or  appointment  is  not  provided  for  by  this  Constitu- 
tion, shall  be  elected  by  the  electors  of  such  cities,  towns  or  villages, 
or  of  some  division  thereof,  or  appointed  by  such  authorities  thereof 
as  the  Legislature  shall  designate  for  that  purpose."  The  court 
refused  to  allow  the  Legislature  to  empower  any  other  authorities  to 
make  the  appointment  than  those  mentioned  in  the  Constitution. 

The  cai36  of  the  People  ex  reL  Edward  Bolton  etaL  v.  John  P.  Albert- 
son,  Comptroller,  etc.  (55  N.  Y.,  51),  contains  the  leading  principles 
which  should  govern  in  construing  the  section  of  the  Constitution  in 
question. 

"A  written  constitution,''  says  Judge  Allen,  "  must  be  interpreted 
and  effect  given  to  it  as  the  paramount  law  of  the  land,  equally  obli- 
gatory upon  the  Legislature  as  upon  other  departments  of  govern- 
ment and  individual  citizens,  according  to  its  spirit  and  the  intent  of 
its  f ramers,  as  indicated  by  its  terms.  An  act  violating  the  true  intent 
and  meaning  of  the  instrument,  although  not  within  the  letter,  is  as 
much  within  the  purview. and  effect  of  a  prohibition  as  within  the 
strict  letter;  and  an  act  in  evasion  of  the  terms  of  the  Constitution  as 
properly  interpreted  and  understood,  and  frustrating  its  general  and 
clearly  expressed  or  necessarily  implied  purpose,  is  as  clearly  void  as 
if  in  express  terms  forbidden.  A  thiug  within  the  intent  of  a  consti- 
tutional or  statutory  enactment  is  for  all  purposes  to  be  regarded  as 
within  the  words  and  terms  of  the  law.  A  written  constitution  would 
be  of  little  avail  as  a  practical  and  useful  restraint  upon  the  different 
departments  of  government  if  a  literal  reading  only  was  to  be  given 
it,  to  the  exclusion  of  all  necessary  implication,  and  the  clear  intent 
ignored,  and  slight  evasions  or  acts  palpably  in  evasion  of  its  spirit 
should  be  sustained  as  not  repugnant  to  it." 
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Applying  this  rule  as  a  guide  in  construing  the  language  used  in 
granting  the  power  of  appointment  to  the  superintendent,  it  can 
hardly  be  said  that  it  was  the  intention  of  the  framers  of  the  Consti- 
tution or  the  persons  adopting  it,  that  he  should  exercise  this  power 
as  a  mechanical  act  without  using  judgment  or  discretion.  It  will  be 
observed  by  reading  the  section  that  in  all  cases  where  control  oyer 
the  superintendent's  action  or  powers  is  desired  to  be  retained  by 
the  Legislature,  words  of  limitation  are  used  and  a  reserved  power  is 
retained.  For  example,  ''subject  to  the  control  of  the  Legislature  he 
shall  make  the  rules  and  regulations  for  the  navigation  or  use  of  the. 
canals.''  Again:  "The  Superintendent  of  Public  Works  shall  appoint 
not  more  than  three  assistant  superintendents,  whose  duties  shall  be 
prescribed  by  him,  subject  to  modification  by  the  Legislature."  As 
hereinbefore  stated,  there  is  no  reserved  power  in  the  Legislature  in 
reference  to  appointment  and  no  words  of  limitation. 

There  is  another  section  of  the  same  article  of  ^he  Constitution 
which  is  well  to  mention  in  reference  to  the  question,  in  order  that 
the  whole  matter  may  be  now  disposed  of  so  far  as  the  Constititution 
is  concerned.  I  refer  to  section  6,  which  provides  that ''  the  powers 
and  duties  of  the  respective  boards  and  of  the  several  officers  in  this 
article  mentioned  shall  be  such  as  now  are  or  hereafter  may  be 
prescribed  by  law." 

This  section  would  appear  to  be  a  general  reservation  of  power  by 
the  Legislature  over  all  the  powers  and  duties  of  the  Superintendent 
of  Public  Works  conferred  by  section  3. 

Section  3,  however,  was  adopted  in  1876,  and  section  6  long  previous 
to  that  time,  so  that  if  there  are  any  provisions  in  the  two  sections 
which  are  inconsistent,  the  provisions  of  section  3  must  control 

There  appears  to  be  no  statute  which  specially  creates  by  name  the 
office  of  collector  of  statistics.  Section  7  of  title  5,  article  4,  chapter 
5  of  part  1  of  the  Bevised  Statutes  provides  "that  collectors  of 
canal  tolls  shall  be  appointed  by  the  canal  board,  and  shall  hold  their 
office  for  one  yea^,  but  may  be  removed  at  any  time  by  such  board." 
The  powers  and  duties  of  the  collectors  were  regulated  by  statute, 
the  nature  of  which  probably  necessitated  ilie  ascertainment  of  the 
tonnage,  etc 

By  chapter  165  of  the  Laws  of  .1883  the  office  of  collector  of  canal 
tolls  was  abolished,  and  it  was  provided  that  any  work  theretofore 
performed  by  any  of  the  said  officers,  and  which  was  thereafter  to  be 
required,  should  be  performed  by  the  persons  employed  by  the  Super- 
intendent of  Public  Works  in  the  care  and  management  of  the  canals. 
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By  chapter  244  of  the  Laws  of  1883  the  Superintendent  of  Public 
Works  is  directed  to  annually,  on  or  before  the  fifteenth  day  of 
February  in  each  year,  report  to  the  Legislature  the  trade  and  ton- 
nage carried  or  transported  upon  the  canals  of  the  State  during  the 
preceding  season  of  navigation.  And  it  is  made  the  duty  of  every 
master,  of  any  boat,  or  of  the  person  in  charge  of  the  same,  "  upon 
the  request  of  any  person  designated  by  said  Superintendent  of 
Public  Works,  to  gather  the  statistics  required  to  be  reported,"  to 
deliver  to  such  person  a  true  bill  of  the  quantity  and  description  of 
.the  lading  of  such  boat 

It  is  evident  from  these  provisions  that  the  persons  designated  to 
receive  this  information,  commonly  known  as  collectors  of  canal 
statistics,  are  properly  appointed  by  the  Superintendent  of  Public 
Works,and  are  not  among  the  excepted  class  of  persons  mentioned  in 
section  3  of  article  6  of  the  Constitution. 

In  view,  thercjfore,  of  all  the  circumstances,  and  by  reason  of  the 
constitutional  provisions  and  decisions  of  the  court  hereinbefore  set 
forth,  I  am  constrained  to  the  opinion  that  the  appointment  of  the 
collector  of  canal  statistics  and  his  assistants  were  valid  appointments, 
and  that  such  appointments  are  not  controlled  by  the  Oivil  Service 
law  and  rules  adopted  thereunder,  requiring  the  appointments  to 
be  made  from  a  list  of  names  submitted  by  the  Oivil  Service 
Commission. 

I  do  not  desire  to  be  understood  as  holding  or  expressing  the 
opinion  that  the  Legislature  has  not  the  power  to  prescribe  educa- 
tional qualifications  for  the  appointees  to  the  positions  in  question,  or 
that  such  appointments  would  not  be  within  the  Civil  Service  law  if 
non-competitive  instead  of  competitive  examinations  were  required. 
That  is  a  question  which  I  have  not  considered,  and  wl^ch,  as  before 
stated,  does  not  necessarily  arise  in  the  present  case. 

Very  respectfully, 

Your  obedient  servant. 

(Signed,)  DENIS'  O'BKCEN, 

AUomey-OeneraL 
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OPINION  OF  THE  ATTORNEY-GENERAL  OF  NEW  YORK. 

Chapter  312,  Laws  of  1884,  amended  by  chapter  464,  Laws  of  1887, 
cnyinir  a  preference  to  honorably  dischargred  soldiers  and  sailors, 
fpplifs  only  to  soldiers  and  sailoJwho  served  in  and  who  have  been 
honorably  discharged  from  the  forces  engaged  in  suppressing  the 
late  rebellion. 

STATE  OF  NEW  YORK : 

Offioe  of  the  Attobnky-G-ekeral,         ] 

Albany,  January  19, 1888.  J 
CiABSMCE  B.  Anolx,  Esq., 

Secretary  Oml  Service  Commission : 

Deab  Sib. —  I  am  in  receipt  of  the  following  resolution  from  yQur 
board,  viz. : 

"  Be9olvedt  That  the  Attorney-General  be  respectfully  requested  to 
advise  this  Commission  whether  the  statutes  giving  a  preference  to 
honorably  discharged  soldiers  for  appointments  to  office  under  the 
Civil  Service  acts,  are  confined  to  honorably  discharged  soldiers  of  the 
late  war  (1861  to  1865),  or  whether  in  his  opinion  such  statutes 
embrace  all  honorably  discharged  soldiers." 

In  compliance  with  said  resolution  I  beg  leave  to  submit  the 
following : 

The  first  act  upon  this  subject  was  chapter  312  of  the  Laws  of  1884, 
which  was  amended  by  chapter  464  of  the  Laws  of  1887,  and  as 
amended,  reads  as  follows  : 

"Li  every  public  department  and  upon  all  public  works  of  the 
State  of  New  York,  and  of  the  cities,  towns  and  villages  thereof,  and 
also  in  non-competitive  examinations  under  the  Civil  Service  laws, 
rules  or  regulations  of  the  same  wherever  they  apply,  honorably  dis- 
charged union  soldiers  and  sailors  shall  be  preferred  for  appointment 
and  emplo3rment ;  age,  loss  of  limb  or  other  physical  impairment 
which  does  not  in  fact  incapacitate,  shall  not  be  deemed  to  disqualify 
them,  provided  they  possess  the  business  capacity  necessary  to 
discharge  the  duties  of  the  position  involved." 

"§  2.  All  officials  or  othto  persons  having  power  of  appointment 
to,  or  employment  in  the  public  service,  as  set  forth  in  the  first  section 
of  this  act,  are  charged  with  a  faithful  compliance  with  its  terms,  both 
in  letter  and  spirit,  and  a  failure  therein  shall  be  a  misdemeanor.'' 

The  next  statute  was  chapter  410  of  the  Laws  of  1884,  entitled 
"  An  act  to  amend  chapter  354  of  the  Laws  of  1883,  entitled  'An  act 
to  regulate  and  improve  the  Civil  Service  of  the  State  of  New  York,* " 
section  4  of  which   provides  that  "In  grateful  recognition  of  the 
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services,  sacrifices  and  sufferings  of  persons  who  served  in  the  army 
or  navy  of  the  United  States  in  the  late  war  and  have  been  honorably 
discharged  therefrom,  they  shall  be  preferred  for  appointment  to 
positions  in  the  Civil  Service  of  the  State  and  of  the  cities  affected  by 
this  act,  over  other  persons  (of  equal  standing)  as  ascertained  under 
this  act  and  the  act  hereby  amended,  and  the  persons  thus  preferred 
shall  not  be  disqualified  from  holding  any  position  in  said  Civil  Ser- 
vice on  account  of  his  age  nor  by  reason  of  any-  physical  disability, 
provided  such  disability  does  not  render  him  incompetent  to  perform 
the  duties  of  the  position  applied  for." 

This  act,  by  its  express  terms,  only  applies  to  soldiers  of  the  late  war, 
which  term  is  generally  understood  to  mean  the  rebellion  of  the 
Southern  States,  which  occurred  from  1861  to  1865. 

The  act  first  hereinbefore  set  forth,  it  is  true,  does  not  designate 
any  particular  war,  nor  any  war  at  all,  in  which  the  discharged 
soldiers  are  required  to  have  served,  but  only  speaks  of  "  honorably 
discharged  Union  soldiers  and  sailors." 

There  is  now,  strictly  speaking,  no  Union  army.  It  is  the  United 
States  army. 

The  only  period  in  the  history  of  the  country  when  there  was  a 
Union  army  was  during  the  rebellion  of  the  Southern  States.  The 
army  at  that  time  consisted  of  volunteers  and  regulars,  and  it  was 
designated  Union  army  to  indicate  the  purposes  for  which  it  was 
supposed  to  be  fighting — to  save  and  preserve  the  Union  of  the  States. 

I  think  the  term  has  a  well-defined  and  generally  understood  mean- 
ing, and  the  Legislature  intended  to  use  it  in  accordance  with  such 
meaning. 

The  second  section  of  the  act  of  1887,  requiring  a  compliance  with 
its  terms,  ''  both  in  letter  and  spirit,*'  favors  such  a  construction,  inas- 
much as  the  term  "  Union  army  "  itself  means  the  army  engaged  in 
the  late  rebellion,  and  such  a  construction  is  strictly  within  the  letter 
of  the  statute  and  certainly  is  within  its  spirit,  and  it  is  not  to  be  pre- 
sumed that  the  Legislature  intended  to  give  preference  to  soldiers  of 
the  present  army. 

The  same  facts  and  reasoning  applicable  to  Union  soldiers  are 
equally  applicable  to  Union  sailors. 

I  am  of  the  opinion,  therefore,  that  only  soldiers  and  sailors  who 

served  in  and  who  have   been  honorably  discharged  from  forces 

engaged  in  suppressing  the  late  rebellion  are  included  within  the 

statutes. 

Very  respectfully. 

CHARLES  F.  TABOR, 

AtU)rMy'0€neraL 
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OPINION  OF  THE  ATTORNET-GENERAL  OF  NEW  YORK. 

The  stenographer  of  the  Board  of  Claims  should  be  placed  in  the  same 
schedule,  class  and  subdivision  in  the  Civil  Service  as  stenographers 
of  courts  of  record. 

STATE  OF  NEW  YORK: 

Office  of  the  Attorney-General,  ^ 

Albany,  February  22,  1888.       j 
E  M.  HoLBBOOK,  Esq., 

Clerk  of  the  Board  of  Claims : 

Dear  Sib. —  Your  communication  of  the  twenty-first  instant,  asking 
me  if  in  my  opinion  the  stenographer  of  the  Board  of  Claims  should 
be  placed  in  Schedule  "0/'  class  3,  subdivision  1  of  the  rules  and 
regulations  of  the  Civil  Service  Commissioners  with  that  of  stenog- 
raphers of  courts  has  been  duly  received. 

In  reply  thereto,  I  beg  leave  to  state  that  inasmuch  as  the  Board 
of  Claims  performs  all  the  functions  and  possesses  the  attributes  of  a 
court;  conducts  trials  in  the  same  manner,  is  governed  by  the  same 
rules  of  law,  and  is  recognized  by  the  Legislature  and  Court  of 
Appeals  as  a  court  in  fact,  though  technically  not  perhaps  in  name; 
and  inasmuch  as  the  duties  of  the  stenographer  are  identical  with 
those  of  stenographers  of  courts  generally,  such  a  stenographer 
should,  in  my  opinion,  be  placed  in  the  same  schedule,  class  and  sub- 
division in  the  Civil  Service  that  stenographers  of  courts  are  placed. 

Very  respectfully. 

Your  obedient  servant 

CHARLES  P.  TABOR, 

AUomey-Oentsral. 

OPINION  OF  THE  ATTORNEY-GENERAL  OF  NEW  YORK. 

The  commissioners  constituting  the  board  of  electrical  control,  created 
under  chapter  534,  Laws  of  1884,  chapter  499,  Laws  of  1885,  and 
chapter  503,  Laws  of  1886,  are  State  officers. 

STATE  OF  NEW  YORK  : 

Office  of  thk  Attorney-Genebal,  ) 

Albany,  March  14,  1888.  ) 

Clabenc'e  B.  Angle,  Esq., 

Secretary  CivU  Service  Commission,  Albany,  K  Y, : 
Deab  Sib. —  I  am  in  receipt  of  the  resolution  passed  by  the  Board 

of  Civil  Service  Commissioners,  of  which  the  following  is  a  copy,  viz.  : 
"Eesolved,  That  this  board  having  received  a  communication  under 

date  of  March  first  instant,  from  Henry  E.  Barton,  an  applicant  who 


272  8/XTH  Annual  Report  of  the 

asks  to  be  examined  for  the  position  of  clerk  in  the  office  of  the  board 
of  electrical  control,  and  this  board  having  some  doubts  as  to  its 
jurisdiction  in  the  matter,  the  opinion  of  the  Attorney^General  is 
respectfully  requested  as  to  whether  the  board  of  electrical  control 
are  State  or  municipal  officers." 

In  reply  thereto  I  beg  leave  to  submit  the  following  : 

The  line  of  distinction  between  State  and  municipal  county  or 
local  officers  has  never  been  clearly  drawn  and  well  defined,  and  as 
the  question  has  generally  only  incidentally  arisen  in  most  of  the 
cases  where  it  has  been  discussed  by  the  courts,  there  appears  to  be 
no  settled  rule  or  principle  upon  which  to  base  a  conclusion ;  indeed, 
it  may  be  stated,  I  think,  that  each  case  as  it  arises  will  depend  upon 
its  own  peculiar  facts  and  circumstances. 

It  will  be  necessary,  therefore,  to  examine  the  statute  creating  the 
office  in  reference  to  its  general  scope,  and  application,  the  object 
sought  to  be  obtained,  and  all  its  incidents  and  intendments  in  order 
to  apply  thereto  what  scraps  of  general  principle  may  be  found  before 
we  can  arrive  at  anything  like  a  satisfactory  conclusion. 

The  first  act  upon  the  subject  was  chapter  634  of  the  Laws  of  1884, 
which  is  entitled  "An  act  in  relation  to  telegraph  and  electric  light 
companies  in  cities  of  this  State." 

It  provides  "  that  all  telegraph,  telephone  and  electric  light  wires 
and  cables  used  in  any  incorporated  city  of  the  State,  having  a  popula- 
tion of  five  hundred  thousand  shall  hereafter  be  placed  under  the 
surface  of  the  streets,  lanes  and  avenues  of  said  city."  Every  corpora- 
tion or  person  owning  or  controlling  such  wires  was  directed  to  have 
the  same  removed  from  the  streets  and  placed  under  ground  on  or 
before  the  1st  of  November,  1888. 

In  the  event  of  the  failure  of  the  owners  to  remove  said  wires,  the 
city  authorities  were  directed  to  remove  them  without  delay. 

The  cities  were  forbidden  to  grant  any  exclusive  privilege  or  franchise 
under  the  act  to  any  corporation  or  individual  by  which  a  monopoly 
might  be  created  or  competition  prevented  on  equal  terms. 

This  was  a  general  and  not  a  local  act  A  law  relating  to  particular 
persons  or  things  as  a  class  is  general,  while  one  relating  to 
particular  persons  or  things  of  a  class  is  local.  This  act  relates  to  a 
class  as  a  whole,  and  not  to  any  particular  elements  of  such  class.  The 
class  consists  of  every  city  in  the  State  having  a  population  of  over 
500,000,  and  under  the  authority  of  the  "  Matter  of  the  application 
of  Church  "  (92  N.  T.,  1),  is  not  a  local  but  a  general  act  We  have, 
therefore,  a  general  act  directing  a  general  public  improvement  in 
cities  within  the  State. 
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The  next  act  upon  the  subject  was  chapter  499  of  the  Laws  of  1885, 
entitled  "An  act  providing  for  placing  electrical  conductors  under- 
ground in  cities  of  this  State,  and  for  commissioners  of  electrical 
subways." 

Section  1  provides  that  "  within  twenty  days  after  the  passage  of 
this  act,  in  any  city  of  this  State  having,  according  to  the  last  census, 
a  population  exceeding  500,000  and  less  than  1,000,000,  the  mayor  of 
such  city  is  hereby  authorized  and  directed  to  appoint,  and  in  cities 
having  a  population  exceeding  1,000,000,  the  mayor,  comptroller  and 
commissioner  of  public  works  of  such  cities,  are  herftby  authorized 
and  directed  to  appoint  three  disinterested  persons,  residents  of  the 
respective  cities  for  which  they  shall  be  appointed,  to  be  a  board  of 
commissioners  of  electrical  subways.  Such  board  shall  meet  as  soon 
as  practicable  after  such  appointment."    ♦    *    ^k 

§  2.  The  said  board  of  commissioners  is  hereby  charged  with  the 
responsibility  of  enforcing  the  provisions  of  an  act  entitled  "An  act  in 
relation  to  telegraph  and  electric  light  companies  in  cities  of  this  State," 
passed  June  14, 1884,  as  amended  (the  act  hereinbefore  referred  to) ;  and 
the  said  act  is  hereby  amended  and  made  to  conform  in  all  respects  to  the 
provisions  of  this  act,  and  it  is  hereby  made  the  duty  of  the  board  of  com- 
missioners to  cause  to  be  removed  from  the  surface  and  put,  maintained 
and  operated  underground  wherever  practicable  all  electrical  wires 
or  cables  used  or  to  be  used  in  the  business  of  any  such  company  in 
any  street,  avenue  or  other  highway  in  any  such  city,  so  as  to  enable 
and  require  all  duly  authorized  companies  operating  or  intending  to 
operate  electrical  conductors  in  any  street,  avenue  or  highway  of  any 
such  city  as  is  or  shall  be  affected  by  the  provisions  of  said  act,  to 
transact  their  business  with  underground  conductors  wherever 
practicable. 

Section  5  directs  the  course  to  be  pursued  by  the  commissioners 
in  granting  permits  for  aerial  lines. 

Section  6  provides  for  the  term  of  office  of  the  commissioners  and 
that  they  may  be  removed  by  the  Governor  upon  an 'opportunity  of 
being  heard. 

Section  7,  as  amended  by  chapter  503,  Laws  of  1886,  provides  that 
the  salaries  of  each  of  the  commissioner  in  cities  of  more  than 
1,000,000  of  inhabitants  shall  be  $5,000  a  year,  payable  quarterly  by 
the  Comptroller  of  this  State,  who  shall  al^o  audit  and  pay  quarterly 
all  necessary  and  incidental  expenses  of  each  of  such  boards  of 
commissioners;  the  amount  of  said  salaries  and  expenses  to  be  collected 
by  said  comptroller  from  the  different  companies  owning  and  using 
wires,  etc.^-  in  said  cities. 

35 
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Section  8,  as  amended  by  said  act  of  1886,  makes  it  the  duty  of 
the  different  companies  to  furnish  the  Comptroller  with  proper 
figures,  data,  btc,  upon  which  to  base  a  calculation  and  determine  the 
proportion  and  just  amount  of  such  salaries  and  expenses  that  should 
be  paid  by  said  companies. 

Section  9  requires  all  maps,  books,  papers,  etc.,  of  the  commis- 
sioners relative  to  the  electrical  conductors  to  be  filed  in  the  office  of 
the  mayor. 

The  next  and  last  act  upon  the  subject  is  chapter  716  of  the  Laws 
of  1887,  which  adds  the  mayor,  for  the  time  being,  to  such  commission, 
and  continues  its  existence;  provides  for  the  removal  of  the  commia^ 
sioners  (except  the  mayor)  by  the  Governor  only;  gives  the  Governor 
power  to  fill  vacancies  in  the  board  (except  the  mayor). 

Section  6  provides  that,  after  November  1,  1890,  all  the  powers  and 
duties  of  said  board  shall  be  transferred  to  the  commissioners  of  the 
sinking  fund. 

It  is  unnecessary  to  notice  further  the  provisions  of  the  act,  as  they 
have  no  particular  bearing  upon  the  question. 

It  will  be  perceived  by  an  examination  of  the  above  statutes  that 
they  ^.re  general  acts,  providing  for  general  improvements  in  a  certain 
class  of  cities.  The  nature  of  the  improvements  is  public  and  not 
strictly  private  in  the  sense  that  the  city  of  New  York  alone  has  a 
direct  pecuniary  interest  in  the  performance  of  the  work,  and  that 
the  improvement  contemplated'  and  provided  for  by  the  act  has  a 
purely  local  or  special  interest  to  that  city.  The  general  policy  of 
the  act  and  object  sought  to  be  obtained  are  the  betterment  of  the 
streets  and  highways  in  cities.  To  clear  highn^ays  from  incumbrances 
is  a  proper  exercise  of  legislative  authority,  and  indeed  a  subject 
with  which  the  Legislature  is  directly  concerned.  People  v.  Kerr,  27 
N.  Y.,  188,  held  that  so  far  as  public  rights  in  streets  are  concerned, 
such  as  the  right  of  passage  and  travel  over  them  as  common  high- 
ways, the  Legislature  has  supreme  control  over  them. 

It  can  not  be  said,  therefore,  that  the  duties  imposed  upon  these 
officials  relate  to  corporate  powers  confined  to  the  city  of  New  York, 
or  mat  the  members  of  the  corporation  of  said  city  alone  are  interested 
in  the  proper  performance  of  them.  The  people  of  the  State  at  large 
are  interested  in  the  safety  and  condition  of  the  streets  and  highways 
in  all  the  cities  in  the  State.  The  corporation  of  New  York  city  is  given 
no  power  under  the  acts  to  control  the  commission  in  the  discharge 
of  their  duties.  It  can  not  remove  them.  They  are  independent 
of  the  corporation  as  to  the  tenure  of  their  office.  They  are  paid  by 
the  State  and  are  removable  by  the  Governor.    The  fact  that  their 
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appointment  was  made  by  the  local  authorities,  and  that  the  mayor 
was  joined  with  them,  has  no  influence  upon  the  queation.  (63  How. 
Pr.,  104;  62  N.  T.,  160,  170;  Heiser  u  The  Mayor,  etc.,  104  N.  T.) 

The  case  of  People  ex  reL  Byan  v.  Civil  Service  Commissionerc, 
decided  by  Judge  Lawrenoe  and  reported  in  17  Abb.  N.  C,  64,  which 
holds  that  the  aqueduct  commissioners  of  the  city  of  New  York  are 
officers  of  that  city,  proceeds  upon  the  ground  that  the  work  to  be 
performed  and  improvement  provided  for,  is  for  the  especial  benefit  of 
the  corporation  as  a  corporate  body,  a  city  work  and  one  for  the 
peculiar  pecuniary  benefit  of  the  city.  The  act  authorizing  aqueduct 
improvement  and  appointing  the  commissioners  is  very  different  in  its 
provisions  as  well  as  its  purposes  from  the  act  creating  the  electrical 
subway  commissioners,  so  that  I  do  not  think  the  case  applicable  to 
or  decisive  of  the  present  question. 

From  an  examination  of  the  statute  and  the  authorities  bearing 
upon  the  question,  I  am  inclined  to  the  opinion,  therefore,  that  the 
commissioners  referred  to  are  State  officers  in  the  sense  that  they  are 
the  agents  of  the  State  rather  than  of  the  city  of  New  York 

Very  respectfully 

Your  obedient  servant. 

CHARLES  F.  TABOR, 

Aitomey-OeneroL 


OPINION  OF  THE  ATTOENET-GENERAL  OF  NEW  YORK 

The  Civil  Service  Law  does  not  make  it  the  duty  of  the  Civil'  Service 
Commission  to  enforce  the  claims  of  one  asserting  a  right  to  an 
appointment  as  a  veteran  entitled  to  preference  under  chapter  464, 
Laws  of  1887,  but  the  act  renders  it  a  misdemeanor  for  an  official  to 
wrongfully  refuse  compliance  .with  its  provisions,  and  such  claimant 
-should  be  left  to  the  enforcement  of  his  legal  remedy. 

STATE  OF  NEW  YORK : 

Attorney-General's  Ofticb,         i 
Albany,  May  2, 1888. ) 
Clarenob  B.  Angle,  Esq., 

Secretary  CivU  Service  Commission  : 

Dear  Sir. —  Your  communication  of  the  thirtieth  ultimo,  requesting 
me  to  write  an  opinion  for  Captain  Cocheu,  has  been  received. 

From  the  papers  inclosed  it  appears  that  Captain  Cocheu  applied 
to  James  D:  Bell,  police  and  excise  commissioner  of  the  city  of 
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Brooklyn,  for  the  appointment  to  the  position  of  deputy,  claiming  the 
appointment  as  a  matter  of  right  upon  the  ground  that  he  was  a 
veteran  and  entitled  to  preference  under  chapter  464  of  the  Laws  of 
1887.  Mr.  Bell,  it  appears,  refused  to  appoint  Captain  Ck>cheu,  who 
now  lays  the  whole  matter  before  the  Civil  Service  Commission  of  the 
State,  asking  for  their  assistance.  The  Civil  Service  Commission 
requests  the  Attorney-General  to  write  an  opinion  to  Captain  Cocheu 
upon  the  question  as  to  whether  or  not,  under  the  facts  as  laid  before 
the  Commissioners,  he  was  entitled  to  the  appointment  applied  for 
under  said  act  of  1887. 

I  find  nothing  in  the  Civil  Service  Law  which  makes  it  the  duty  of 
the  Civil  Service  Commission  to  actually  undertake  the  enforcement 
of  the  claims  of  Mr.  Cocheu.  Nor  do  I  think  it  properly  comes  within 
the  jurisdiction  of  the  Attorney-General. 

The  act  of  1887  makes  it  a  misdemeanor  for  an  official  to  wrong- 
fully refuse  compliance  with  its  provisions,  and  if  Captain  Cocheu 
considers  nimself  aggrieved  and  entitled  to  the  position  it  is  for  him 
to  institute  such  proceedings  as  will  bring  the  question  properly 
before  the  court,  in  order  that  an  authoritative  decision,  and  one  capable 
ot  beiag  enforced,  may  be  obtained. 

An  opinion  from  the  Attorney-General  would  have  no  binding  force, 
would  afford  Captain  Cocheu  no  relief  were  it  in  his  favor,  and  would 
be  no  protection  to  Mr.  Bell  should  it  uphold  him  in  his  refusal  to 
appoint  Captain  Cocheu.  Nor  do  I  think  it  proper  for  the  Attorney- 
General  to  write  an  opinion  for  a  private  person,  involving  the 
legality  of  the  official  action  of  a  public  officer,  in  a  matter  in  which 
such  private  person  is  attempting  to  enforce  what  he  considers  a 
pi  irate  right. 

In  the  event  of  Captain  Cocheu  conin^bucing  legal  proceedings 
against  Mr.  Bell,  I,  as  Attorney-General,  would  not  b*e  called  upon  to 
defend  Mr.  Bell.  This  duty  would  probably  devolve  upon  the  corpo- 
ration counsel,  and  an  opinion  from  me,  therefore,  might  only  lead  to 
embarrassment  and  would  perhaps  be  looked  upon  as  an  unwarranted 
interference  ^?ith  matters  entirely  outside  of  the  official  duties  of  the 
Attorney-General. 

I  do  not  think,  therefore,  I  should  write  an   opinion  for  Captain 

Cocheu,  but  that  he  should  be  left  to  pursue   his   remedy  in   the 

ordinary  way. 

Very  respectfully 

Your  obedient  servant. 

CHAKLES  P.  TABOR, 

AUomey-OeneroL 


i 
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OPINION  OP  THE  ATTOENEY-GENEEAL  OF  NEW  TOEK 

A  surrogate  is  in  the  official  service  of  the  State  and  is  therefore  not 
entitled  to  compensation  under  section  3  of  the  Civil  Service  Law 
for  acting  as  an  examiner  under  the  Civil  Service  Commission. 

STATE  OF  NEW  YORK: 

Attobnet-General's  Office,  j 

Albany,  May  3,  1888.  j 
Clabence  B.  Angle,  Esq., 

Secretary  GivU  Service  Commission: 

Dbab  Sib. — In  reply  to  your  question  as  to  whether  or  not,  in  my 
opinion,  Hon.  John  D.  Teller,  surrogate  of  Cayuga  county,  is  entitled 
to  compensation  for  acting  as  examiner  under  the  Civil  Service  Com- 
mission, I  beg  leave  to  submit  the  following: 

The  Civil  Service  Law  contains  the  following  provision  at  section 
3:  *  *  *  "The  Commission  may,  at  Albany,  and  in  any 
other  part  of  the  State  where  examinations  are  to  take  place,  designate 
and  select  a  suitable  number  of  persons  in  the  official  service  of  the 
State  of  New  York,  *  *  *  or  in  its  discretion,  persons 
not  in  the  official  service,  to  be  members  of  boards  of  examiners,  and 
may  at  any  time  substitute  any  other  person  in  or  out  of  such  service 
in  place  of  any  one  so  selected. 

"Any  person  not  at  the  time  in  the  official  service  of  the  State,  or  of 
any  political  division  thereof,  serving  as  a  member  of  the  board  of 
examiners,  shall  be  entitled  to  compensation  for  every  day  actually 
and  necessarily  spent  in  the  discharge  of  his  duty  as  examiner,  at 
the  rate  of  five  dollars  a  day,  but  the  aggregate  compensation  of  any 
such  examiner  shall  not  exceed  one  hundred  dollars  in  any  one  year.'' 

It  is  claimed  by  Mr.  Teller  that,  notwithstanding  the  fact,  that  at 
the  time  of  acting  as  examiner  he  was  'surrogate  of  the  county  of 
Cayuga,  he  is,  nevertheless,  entitled  to  compensation  upon  the  ground 
that  a  surrogate  is  not  in  the  "  official  service  of  the  State,  or  of  any 
political  division  thereof,"  but  a  part  of  the  judicial  system  of  the  State. 

The  cases  cited  by  Mr.  Teller  as  upholding  this  view  of  the  ques- 
tion are:  Quinn  v.  Mayor,  etc.,  53  N.  T.,  627;  Whitmore  v.  Mayor 
67  id.,  21.  The  first  of  these  cases  adopted  the  opinion  of  the  court 
below,  which  opinion  concerns  the  civil  justices  of  the  district  courts 
in  the  city  of  New  York,  and  simply  holds  that  such  justices  are  not 
attached  to  any  of  the  departments  of  the  city  government,  and  are  not 
officers  or  employes  of  any  of  those  departments.  I  fail  to  discover 
anything  in  that  case  holding  that  such  justices  are  neither  in  the 
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''  official  seryice  of  the  State  nor  anr  political  division  thereof,"  or  from 
which  it  can  be  deduced  by  analogy  that  a  surrogate  is  not  in  such  service. 

Tiie  other  case  is  similar  in  principle  and  holds  that  the  clerks  of 
the  justices  are  not  officers  of  the  city  government.  But  the  case 
does  not  hold  that  the  clerks  are  not  in  "  official  service." 

The  court  distinctly  holds,  however,  that  such  a  clerk  is  an  officer, 
"a  judicial  officer" 

By  the  Civil  Service  Law  above  quoted,  compensation  is  only 
allowed  to  persons  not  in  the  official  service  of  the  State,  or  any  part 
thereof.  A  person  who  is  concededly  an  officer  of  the  State,  or  a  por- 
tion thereof,  is  I  presume  in  official  service.  If  a  surrogate  is  not  an 
officer,  I  do  not  know  how  to  classify  him. 

Chief  Justice  Hunt,  in  Smith  v.  The  Mayor,  etc.  (37  N.  Y.,  521)> 
describes  an  office  as  follow:  "An  office  is  simply  an  appointment  or 
authority  on  behalf  of  the  government  to  perform  certain  duties 
usually  at  or  for  a  certain  compensation." 

A  surrogate  is  designated  an  "  officer  "  by  the  Constitution,  section 
15,  article  6.  Under  the  statute  it  is  immaterial  whether  the  surrogate 
is  an  officer  of  the  State  or  of  a  political  division  thereof;  it  is  enough 
if  he  is  in  the  "  official  service  "  of  either. 

I  am  of  the  opinion,  therefore,  that  a  surrogate  is  an  officer;  that 
being  an  officer,  the  duties  pertaining  to  his  office  are  official  duties, 
and  while  performing  official  duties,  he  is  in  the  official  service  of  the 
State,  or  of  a  political  division  thereof,  and  is  not,  therefore,  entitled 
to  compensation  for  acting  as  Civil  Service  examiner. 

Very  respectfully 

Your  obedient  servant 

CHARLES  F.  TABOR, 

Attomey-OenerdL 


OPINION    OF    THE     ATTORNEY-GENERAL    OF     THE 

UNITED  STATES. 

Under  the  act  of  March  3,  1871,  the  test  of  a  competitive  exami- 
nation for  admission  to  the  Civil  Service  of  the  United  States  may 
be  resorted  to  in  order  to  inform  the  conscience  of  the  appointing 
power,  but  can  not  be  made  legally  conclusive  upon  that  power 
against  its  own  judgment  and  will 

Under  the  act  cited,  the  President  may  regulate  the  exercise  of  the 
appointing  power  now  vested  in  the  heads  of  departments,  or  in  the 
courts  of  law,  so  as  to  restrict  appointments  to  a  class  of  persons 
whose  qualifications  or  fitness  shall  have  been  determined  by  an 
examination  instituted  independent  of  the  appointing  povcer. 


J 
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Opinion  op   Attobnet-Gemebal    Aeerman  on   Questions    Pro- 
pounded BY  THE  ClYIL    SeBVIOB  COMMISSION. 

Depabtmsnt  of  Justice,  ) 

Washington,  August  31,  1871. ) 
The  President,: 

Sib. —  You  have  called  for  my  opinion  upon  certain  questions 
presented  by  the  body  known  as  the  Civil  Service  Commission. 

The  Commission  has  been  appointed  under  the  ninth  section  of  the 
act  of  March  3,  1871,  making  appropriations  for  sundry  civil  expenses 
of  the  government  for  the  year  ending  June  30,  1872,  and  for  other 
purposes,  which  is  as  follows: 

That  the  President  of  the  United  States  be  and  he  is  hereby 
authorized  to  prescribe  such  rules  and  regulations  for  the  admission 
of  persons  into  the  Civil  Service  of  the  United  States  as  will  best  pro- 
mote the  efficiency  thereof,  and  ascertain  the  fitness  of  each  candidate 
in  respect  to  age,  health,  character,  knowledge  and  ability  for  the 
branch  of  service  into  which  he  seeks  to  enter;  and  for  this  purpose 
the  President  is  authorized  to  employ  suitable  persons  to  conduct  said 
inquiries,  to  prescribe  their  duties^  and  to  establish  regulations  for 
the  conduct  of  persons  who  may  receive  appointments  in  the  Civil 
Service.     (16  U.  S.  Stat,  514.) 

The  Commission  had  under  consideration  the  following  resolution  : 

Besolvedy  That  we  recommend  to  the  President  that  all  admissions 
to  the  Civil  Service  of  the  United  States,  with  such  exceptions  as  may 
be  specified,  shall  be  determined  by  a  competitive  examination,  open 
to  all  applicants  who  shall  have  satisfied  such  preliminary  examina- 
tion in  regard  to  health,  age,  character  and  other  qualifications, 
excepting  political  and  religious  opinions,  as  may  be  required. 

The  objection  was  made  that  the  designation  of  a  single  person  for 
appointment  by  a  board  not  established  by  the  constitutional  appoint- 
ing power  would  virtually  vest  the  appointment  in  a  body  unknown 
to  the  Constitution.  My  opinion  is  asked  upon  the  validity  of  this 
objection. 

I  suppose  that  the  inquiry  relates  only  to  those  public  employments 
known  as  offices  ;  for  no  one  could  seriously  contend  that  there  is  a 
constitutional  limit  to  the  discretion  of  Congress  in  prescribing  the 
terms  of  admission  to  such  public  employments  as  do  not  come 
within  this  description.  I  suppose,  also,  that  the  phrase  civil  service 
is  used  in  distinction  from  the  military  and  naval  service. 

The  objection  is  substantially  this :  That  a  rule,  whether  prescribed 
by  Congress,  or  by  the  President  in  pursuance  of  authority  given  by 
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Congress,  that  a  yacant  civil  office  must  be  given  to  the  person  who  is 
founri  to  stand  foremosfc  in  a  competitive  examination,  in  efiPect  makes 
the  judges  in  that  examination  the  appointing  power  to  that  office, 
and  thus  contravenes  the  constitutional  provisions  on  the  subject  of 
appointments. 

The  civil  officers  with  reference  to  whom  this  question  should  be 
considered  are  these  :  The  officers  (except  the  Speaker)  of  tho  House 
of  Representatives,  the  officers  (except  the  President  pro  tempore)  of 
the  Senate ;  these  by  article  1  of  the  Constitution,  sections  2  and  3, 
are  to  be  chosen  by  the  bodies  which  they  serve  ;  embassadors,  other 
public  ministers  and  consuls,  and  judges  of  the  Supreme  Court, 
who  are  appointed  by  the  President  after  nomination  to  the 
Senate,  and  with  the  advice  and  consent  of  that  body ;  and 
all  other  officers  of  the  United  States  who  are  to  be  appointed 
by  the  the  President  under  the  same  conditions,  except  inferior 
officers,  who,  when  Congress  thinks  proper,  may  be  appointed 
by  the  President  alone,  the  courts  of  law,  or  the  heads  of  depart- 
ments. (Art.  2,  sec.  2.)  It  was  the  opinion  of  Chief  Justice  Mar- 
shall that  these  provisions  covered  all  the  offices  of  the  United 
States.  (Maurice  v.  The  United  States,  2  Brockenborough's  Bep.,  101.) 
And  these  provisions  must  be  construed  as  excluding  all  other  modes 
of  appointment.  The  Senate  and  House  of  Representatives  are  to 
**'  choose "  their  respective  officers.  The  President  (with  or  without 
the  consent  of  the  Senate),  the  courts  of  law,  and  the  heads  of  depart- 
ments ''appoint"  all  the  other  officers.  These  words  choose  and 
appoint,  as  used  in  the  Constitution,  are  of  the  same  signification. 

Confining  my  attention,  for  the  sake  of  brevity,  to  the  latter  word, 
I  ask  what  does  it  mean  V  If  to  appoint  is  merely  to  do  a  formal  act; 
that  is,  merely  to  authenticate  a  selection  not  made  by  the  appointing 
power,  then  tlxere  is  no  constitutional  objection  to  the  designation  of 
officers  by  a  competitive  examination,  or  any  other  mode  of  selection 
which  Congress  may  prescribe  or  authorize.  But  if  appointment 
implies  an  exercise  of  judgment  and  will,  the  officer  must  be  selected 
according  to  the  judgment  and  will  of  the  person  or  body  in  whom 
the  appointing  power  is  vested  by  the  Constitution;  and  a  mode  of 
selection  which  gives  no  room  for  the  exercise  of  that  judgment 
and  will  is  inadmissible.  If  the  President,  in  appointing  a  mar- 
shal!, if  the  Senate  in  appointing  its  secretary,  if  a  court  or 
head  of  department  in  appointing  a  clerk,  must  take  the  individual 
whom  a  Civil  Service  Board  adjudge  to  have  proved  himself  the  fit- 
test by  the  test  of  a  competitive  examination,  the  will  and  judgment 
which  determine  that  appointment  are  not  the  will  and  judgment  of 
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the  President,  of  the  Senate,  of  the  court,  or  of  the  head  of  a  depart- 
ment, but  are  the  will  and  judgment  of  the  Civil  Service  Board,  and 
that  board  is  virtually  the  appointing  power.  Viewing  the  appoint- 
ing power  conferred  in  the  Constitution  as  a  substantial,  and  not 
merely  a  nominal  function,  I  can  not  but  believe  that  the  judgment 
and  will  of  the  constitutional  depositary  of  that  power  should  be 
exercised  in  every  appointment  The  power  was  lodged  where  it  is 
because  the  makers  of  the  Constitution,  after  careful  consideration, 
thought  that  in  no  other  depositaries  of  it  could  the  judgment  and 
will  to  make  proper  appointments  so  certainly  be  found.  They 
assigned  it  to  functionaries  who  were  expected  to  have  an  adequate 
knowledge  of  men  and  of  affairs,  to  have  capacity  for  public  busi- 
ness, and  to  feel  responsible  to  conscience  and  to  the  opinion  of  good 
citizens.  As  a  further  security,  they  placed  the  power  in  the  hands 
of  those  wh«  would  have  a  particular  interest  in  using  it  well.  If  a 
legislative  body  is  ill-officered,  the  members  can  not  do  their  work 
with  ease  or  advantage;  therefore,  each  branch  of  Congress  chooses 
its  officers.  Without  efficient  servitors,  a  court  of  law  is  impotent; 
therefore.  Congress  may  vest  appointments  in  courts.  The  first  need 
of  the  head  of  a  department  is  a  body  of  capable  and  trusty  assist- 
ants; therefore.  Congress  may  vest  appointments  in  the  heads  of 
departments.  In  all  cases  not  thus  provided  for,  the  appointment  is 
with  the  President,  whose  success  m  his  weighty  charge  essentially 
depends  on  the  competency  of  the  appointees.  Thus  the  reasons  for 
the  constitutional  provision  all  forbid  that  any  judgment  and  will  but 
those  of  the  constitutional  appointing  power  should  have  legal  opera- 
tion in  the  matter  of  the  appointment 

The  most  important  civil  appointments  are  made  by  the  President, 
with  the  advice  and  consent  of  the  Senate.  If  Congress  can  compel 
the  President  to  nominate  a  person  selected  by  others,  it  can  compel 
the  Senate  to  advise  and  consent  to  that  nomination.  If  the  foremost 
man  in  the  competitive  test  is  entitled  to  the  office,  that  test  must  be 
conclusive  upon  all  whose  action  is  required  to  place  him  in  the  office; 
and,  in  fact,  the  action  of  all  of  them  is  merely  formal,  except  that  of 
the  judges  in  the  test.  But  advice  and  consent  imply  an  exercise  of 
judgment  and  will;  so  does  nomination;  so  does  appointment.  There 
is  this  difference:  That  the  judgment  and  will  of  the  Senate  can 
regard  only  the  person  proposed  by  the  President,  while  there  is  no 
similar  constitutional  limitation  upon  his  judgment  and  will.  But 
there  is  no  right  in  Congress  io  constrain  either  to  adopt  the  judg- 
ment and  the  will  of  others.     Such  constraint  frustrates  the  consti- 

36 
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tutional  design,  that  the  judgment  of  the  Senate  shall  revise  the 
judgment  of  the  President,  and  that  the  judgment  of  both  shall  concur 
in  filling  the  office.  Although  it  might  not  be  thought  expedient  to 
apply  the  competitive  test,  if  established,  to  appointments  in  which 
the  Senate  must  concur,  it  should  be  remembered  that  there  is  as 
much  constitutional  right  to  do  so  as  in  the  case  of  appointments  of 
the  other  class.  When  the  appointment  of  an  inferior  officer  is  vested 
in  the  President  alone,  his  individual  act  accomplishes  what  is  done 
by  himself  and  the  Senate  together  in  the  appointment  of  a  superior 
officer,  and  should  be  as  independently  performed  as  each  part  of  the 
compound  process  in  the  latter  case. 

The  appointing  power  may  avail  itself  of  the  judgment  of  others 
as  one  means  of  information.  For  want  of  personal  knowledge  of 
candidates,  it  has  habitually  done  so  from  the  foundation  of  the  gov- 
ernment. But  this  has  been  done  in  its  discretion.  I  see  no  consti- 
tutional objection  to  an  examining  board,  rendering  no  imperative 
judgments,  but  only  aiding  the  appointing  power  with  informa- 
tion. A  legal  obligation  to  follow  the  judgment  of  such  a  board 
is  inconsistent  with  the  constitutional  independence  of  the  appoint- 
ing power. 

The  argument  has  been  made  that  the  unquestioned  right  of  Con- 
gress to  create  offices  implies  a  right  to  prescribe  qualifications  for 
them.  This  is  admitted.  But  this  right  to  prescribe  qualifications  is 
limited  by  the  necessity  of  leaving  scope  for  the  judgment  and  will 
of  the 'person  or  body  in  whom  the  Constitution  vests  the  power  of 
appointment.  The  parts  of  the  Constitution  which  confer  this  power 
are  as  valid  as  those  parts  from  which  Congress  derives  the  power  to 
create  offices,  and  one  part  should  not  be  sacrificed  to  the  other.  An 
office  can  not  be  created  except  under  the  condition  that  it  shall  be 
filled  according  to  the  constitutional  rule. 

The  legislation  of  the  country  from  an  early  period  has  been  sup- 
posed to  authorize  a  different  constitutional  view  from  that  which  is 
herein  expressed.  ''A  practical  construction  of  the  Constitution  by 
Congress,"  says  the  Supreme  Court  in  Yeazie  Bank  u  Fenno,  8  Wal- 
lace's Reports,  544,  ''is  entitled  to  great  consideration,  and  should  be 
followed  in  all  cases  of  doubt"  But  when  a  congressional  construction 
is  inconsistent  with  the  plain  meaning  of  the  Constitution,  as  ascer- 
tained by  authoritative  canons,  that  meaoing  can  not  be  overruled  by 
such  construction,  how  often  soever  repeated. 

Congress  has,  at  various  times,  authorized  appointments  independ- 
ently of  the  President,  courts  of  law,  or  heads  of  departments,  in 
departmental  bureaus,  in  the  customs  service,  in  the  internal  revenue 
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service,  in  the  land  offices,  and  in  some  other  branches  of  the  Civil 
Service.     Upon  this  legislation  it  may  be  observed: 

First.  That  in  some  of  these  cases,  such  as  those  of  deputy  marshals 
and  deputy  clerks,  the  persons  appointed  are  representatives  of  the 
officers  who  appoint  them,  and  who,  in  some  particulars,  are  responsi- 
ble for  their  conduct,  and  perhaps  it  was  considered  by  Congress  that 
the  office  was  substantially  in  the  principal. 

Second,  That  it  was,  no  doubt,  considered  by  Congress  that  some  of 
the  persons  whose  appointments  were  thus  provided  for  were  not 
officers  in  the  constitutional  sense  of  the  term.  Many  employments 
now  universally  held  to  be  offices  were  not  esteemed  such  at  the 
outset,  but  with  the  growth  of  the  government  were  raised  to  that 
rank. 

Thus  the  force  of  legislative  precedents  is  somewhat  weakened. 
Yet    it    can    not    be  denied  that  some    of  them  take  for  granted 
that  Congress   is  absolute  in    the   matter   of    appointment     Such, 
however,  is   not  the  constitutional    rule.     Congress  has  power  to 
distribute,  at    its    pleasure,    the    appointment    of    inferior    officers 
between  the  President,   courts  of  law   and   heads  of  departments, 
or  to  vest  such  appointments  exclusively  in  one  or  two  of  those 
depositaries,  but  it  has  no  power  to  vest  appointments  elsewhere, 
directly  or  indirectly.    Attorney-General  Legare  says:  "  Congress  has 
no  power,  whatever,  to  vest  the  appointment  of  an  employe  coming 
fairly  vnthin  the  definition  of  an  inferior  officer  of  the  government,  in 
any  other  public  authority  but  the  President,  the  heads  of  depart- 
ments or  the  judicial  tribunals."     (4  Opinions,  164)    He  was  also  of 
opinion  that,  where  a  customs  officer  is  appointable  by  the  collector, 
with  the  approbation  of  the  Secretary  of  the  Treasury,  this  approba- 
tion is  really  the  appointment,  or  else  the  appointment  "  is  null  and 
void  under  the  Constitution."    (Id.  164,  166.)    So  the  Supreme  Court 
has  held  that  a  clerk  appointed  by  the  the  Assistant  Treasurer,  with 
the  approbation  of  the  Secretary  of  the  Treasury,  was  "appointed  by 
the  head  of  the  department,  within  the  meaning  of  the  constitutional 
provision  on  the    subject  of    the    appointing    power."      (U.   S.   v. 
Hartwell,  6  Wall.   Rep.,  393-4.)      Attorney-General  Speed  thought 
that  a  provision  in  the  internal  revenue  act  of  March  3,  1865,  giving 
0  assessors  the  appointment  of  assistant  assessors  (13  U.  S.  Statutes, 
69)  was  "clearly  unconstitutional."    (11  Opinions,  212.)    And  such 
9pears  to  have  been  the  opinion  of  Congress  itself  when  its  attention 
as  called  to  the  subject,  for  the  act  of  January  15,  1866,  repealed 
lat  provision,  and  gave  the  appointment  of  assistant  assessors  to  the 
ecretary  pf  the  Treasury.     (14  U.  S.  Statutes,  2.) 
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I  have  not  discuBsed  the  statutes  relating  to  promotions  in  the 
army  and  navy,  and  the  appointment  of  cadets.  Some  of  the  pro- 
visions of  those  statutes  have  been  seriously  assailed  as  unconstitu- 
tional, and  the  defense  of  them  has  been  less  frequently  rested  on  the 
clauses  in  the  Constitution  on  the  subject  of  appointments  than  on 
the  power  of  Congress  "to  make  rules  for  the  government  and  regu- 
ation  of  the  land  and  naval  forces."  (See  Report  of  Senate  Commit- 
tee on  Military  Affairs,  April  25,  1822,  Niles'  Register,  vol.  22,  p.  418; 
Debate  on  Civil  Service,  in  House  of  Representatives,  May,  1870.) 
Unless  controlled  by  authority,  I  should  not  take  this  power  to 
embrace  the  subject  of  appointments,  and  I  only  refer  to  it  for  the 
purpose  of  showing  that  the  claim  niade  for  Congress  in  relation  to 
military  and  naval  appointments  has  been  put  on  grounds  not  appli- 
cable to  civil  appointments. 

It  more  conc'ems  us  to  ascertain  what  is  the  constitutional  rule 
than  to  learn  whether  that  rule  has  always  b<fen  observed.  Nineteen 
violations  of  the  Constitution  do  not  justify  a  twentieth.  The  present 
question,  in  its  essence,  is  whether  the  appointing  power  belongs  to 
Congress,  or  to  those  named  in  the  Constitution  as  the  depositaries  of 
that  power;  for  if  Congress  can  ordain  that  an  office  shall  be  filled  by 
the  persons  whom  the  examiners  pronounce  the  fittest,  it  can  ordain 
that  the  office  shall  be  filled  by  the  persons  whom  Congress  judges 
the  fittest,  and  may  directly  appoint  its  favorites.  The  constitutional 
aspect  of  the  matter  is  not  changed  by  the  suggestion  that  Congress 
might  prescribe  the  principles  on  which  the  examiners  should  judge  ; 
for  it  might  prescribe  the  principles  on  which  itself  should  judge,  and 
might  vary  and  apply  them  at  pleasure.  The  objections  would  not  be 
removed  by  interposing  the  formal  action  of  the  constitutional  appoint- 
ing power.  An  enactment  that  the  President  shall  appoint  to  a 
certain  office  the  person  adjudged  by  the  examiners  to  be  the  fittest  is 
not  different  in  constitutional  principle  from  an  enactment  that  he 
shall  appoint  John  Doe  to  that  office.  In  neither  case  are  his  judg- 
ment and  will  called  into  exercise.  The  appointment  is  effected  in 
one  case  by  the  judgment  and  will  of  the  examiners,  under  authority 
from  Congress,  and  in  the  other  case  by  the  judgment  and  will  of 
Congress.  In  the  cases  particularly  propounded  by  the  Commission, 
if  the  President,  authorized  by  an  act  of  Congress,  should  prescribe 
that  the  courts  and  heads  of  departments  should  always  appoint 
the  persons  named  by  a  Civil  Service  Board,  that  board  would 
virtually  be  the  appointing  power,  and  that  act  of  Congress  would 
be  the  foundation  of  its  authority.  That  Congress  can  not  give  such 
authority  I  think  is  manifest 
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It  has  been  suggested  that  the  appointments  now  vested  in  the 
courts,  and  in  the  heads  of  departments,  could  be  transferred  by 
Congress  to  the  President,  and  that  he  could  appoint  according  to 
the  result 'of  a  competitive  test,  certified  by  an  examining  board.  To 
this  mode  of  selection,  if  discretionary  with  the  President,  there  is  no 
constitutional  objection,  and  the  same  mode,  under  a  similar  condition, 
could  be  used  by  the  various  appointing  powers  under  present  laws; 
it  being  always  understood  that  the  appointing  power  resorts  to  this 
test  as  a  way  of  finding  out  the  fittest  person  for  the  vacant  office,  and 
is  not  bound  to  abide  by  it  if  satisfied  that  the  appointment  of  another 
would  best  serve  the  public  interests.  In  short,  the  test  of  a  competi- 
tive examination  may  be  resorted  to  in  order  to  inform  the  conscience 
of  the  appointing  power,  but  can  not  be  made  legally  conclusive  upon 
that  power  against  its  own  jud^^ment  and  will. 
The  other  question  proposed  by  the  Commissioners  is  this: 
May  the  President,  under  the  act  by  which  this  board  is  organized, 
regulate  the  exercise  of  the  appointing  power  now  vested  in  the  heads 
of  departments,  or  in  the  courts  of  law,  so  as  to  restrict  appointments 
to  a  class  of  persons  whose  qualifications  or  fitness  shall  have  been 
determined  by  an  examination  institutied  independent  of  the  appoint- 
ing power. 

My  opinion  is  that  he  may.  Though  the  appointing  power  alone 
can  designate  an  individual  for  an  office,  either  Congress,  by  direct 
legislation,  or  the  President,  by  authority  derived  from  Congress,  can 
prescribe  qualifications,  and  require  that  the  designation  shall  be  made 
out  of  a  class  of  persons  ascertained  by  proper  tests  to  have  those 
qualifications;  and  it  is  not  necessary  that  the  judges  in  the  tests 
should  be  chosen  by  the  appointing  power.  Attorney-General  Legare 
has  given  an  opinion  upon  a  question  similar  in  principle.  Discussing 
the  subject  of  appointment  of  inspectors  of  customs  by  the  Secretary 
of  the  Treasury,  he  considers  that  it  would  ''be  a  fair  constitutional 
exercise  of  the  power  of  Congress  to  require  that  the  secretary  should 
make  an  appointment  out  of  a  certain  number*  of  nominees  proposed 
by  a  collector."  (4  Opins.,  164)  The  act  under  which  the  present 
Civil  Service  Commission  has  been  organized  gives  the  President 
authority  "  to  prescribe  such  rules  and  regulations  for  the  admission 
>f  persons  into  the  Civil  Service  of  the  United  States  as  will  best  pro- 
note  the  efficiency  thereof; "  and  this  very  ample  authority  will  cer- 
tainly embrace  the  right  to  require  that  the  persons  admitted  into  the 
service  shall  have  been  found  qualified  by  competent  examiners. 

It  has  been  argued  that  a  right  in  Congress  to  limit  in  the  least 
he  field  of  selection  implies  the  right  to  carry  on  the  contracting 
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prooess  to  the  designation  of  a  particular  indiyidual  But  I  do 
not  think  this  a  fair  conclusion.  Congress  could  require  that  officers 
shall  be  of  American  citizenship,  or  of  a  certain  age ;  that  judges 
should  be  of  the  legal  profession  and  of  a  certain  standing  in  the 
profession;  and  still  leave  room  to  -the  appointing  power  for  the 
exercise  of  its  own  judgment  and  will ;  and  I  am  not  prepared  to 
affirm,  that,  to  go  further,  and  require  that  the  selection  shall  be 
made  from  persons  found  by  an  examining  board  to  be  qualified  in  ' 
such  particulars  as  diligence,  schalai:Bhip,  integrity,  good  manners, 
and  attachment  to  the  government,  would  impose  an  unconstitutional 
limitation  on  the  appointing  power.  It  would  still  have  a  reasonable 
scope  for  its  own  judgment  and  will.  But  it  may  be  asked,  at  what 
point  must  the  contracting  process  stop  ?  I  confess  my  inability  to 
answer.  But  the  difficulty  of  drawing  a  line  between  such  limitationB 
as  are,  and  such  as  are  not,  allowed  by  the  Constitution,  is  no  proof 
that  both  classes  do  not  exist  In  constitutional  and  legal  inquiries 
right  or  wrong  is  often  a  question  of  degree.  Yet  it  is  impossible  to 
tell  precisely  where  in  the  scale  right  ceases  and  wrong  begins. 
Questions  of  excessive  bail,  cruel  punishments,  excessive  damagesi 
and  reasonable  doubts,  are  familiar  instances.  In  the  matter  now  in 
question  it  is  not  supposable  that  Congress  or  the  President  would 
require  of  candidates  for  office  qualifications  unattainable  by  a  suffi- 
cient number  to  afford  ample  room  for  choice. 

Very  respectfully,  your  obedient  servant. 

A.  T.  AKERMAN, 

AUomey-OeneraL 
I  

OPINION    OP   THE  ATTORNEY-GENERAL   OF 

MASSACHUSETTS. 

Chapter  320  of  the  acts  of  1884  provides  that  rules  shall  be 
prepared  giving  preference  in  applications  for  office  and  promotions 
to  honorably  discharged  soldiers  and  sailors. 

Pursuant  to  said  act  the  Civil  Service  Commission  prepared  the 
following  rule: 

"  Persons  who  have  served  in  the  army  or  navy  of  the  United 
States,  in  time  of  war,  and  been  honorably  discharged  therefrom, 
shall  be  preferred  for  appointment  in  the  Civil  Service  over  other 
persons  of  equal  qualification,  as  ascertained  under  these  rules.'' 

Under  this  rule  where  the  standing  of  a  veteran  on  the  eligible  list 
is  equal  to  the  others  certified,  he  is  abs6lutely  entitled  to  the 
preference. 
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An  Eyasiok  of  thb  Law. 

The  mayor  and  aldermen  of  Northampton  having  failed  to  appoint 
as  police  officer  Luther  A.  Clark,  a  veteran  soldier,  whose  general 
average  was  the  highest  of  three  candidates  certified  bjthe  examiners 
as  eligible  for  appointment,  Mr.  Clark  asked  the  State  Commissioners 
to  inform  him  whether  he  had  any  remedy  in  law.  The  subjoined 
correspondence  between  them  and  the  Attorney-General  in  relation  to 
the  same  will  be  found  of  especial  interest: 


Ofmck  of  the  Civil  Service  Commission. 
Boston,  Feiynmry  19, 1886. 


To  the  Attomey-OenerdL : 

A  case  has  just  arisen,  in  the  appointment  of  a  police  officer  by  the 
mayor  and  aldermen  of  the  city  of  Northampton,  on  which  the  Civil 
Service  Commissioners  desire  your  opinion  as  to  the  duty  of  institut- 
ing proceedings  in  the  Supreme  Court,  in  the  name  and  upon  the 
relation  of  a  veteran  of  the  late  war,  who  claims  to  have  been 
deprived  of  the  just  preference  accorded  by  the  Civil  Service  Law  and 
the  rules  to  the  class  to  which  he  belongs. 

The  facts  briefly  stated,  are  these :  The  mayor  of  Northampton  made 
a  requisition  in  due  form  upon  the  board  of  Civil  Service  examiners 
in  said  city  for  the  names  of  eligible  persons  to  fill  a  vacancy  in  the 
regular  police  force.  The  board  certified,  in  accordance  with  the  rules, 
the  names  of  the  three  persons  who  had  the  highest  general  average 
standing  on  their  eligible  list  for  that  service,  namely,  Luther  A.  Clark, 
whose  average  standing  was  87 1-20;  George  D.  Briscoll,  whose  average 
standing  was  86  11-12,  and  L.  M.  Kushford,  whose  average  standing 
was  81  7-12.  Clark  was  indicated  as  a  soldier  of  the  late  wdr,  entitled 
to  all  the  preference  growing  out  of  that  fact.  The  mayor  nominated 
him  for  appointment  by  the  board  of  aldermen,  and  in  so  doing  stated 
that  he  desired  to  appoint  Briscoll,  whose  name  stood  second  on  the 
certification,  but  that  the  law  compelled  him  to  name  Clark  first,  on 
account  of  his  military  service.  The  board  of  aldermen  voted  not  to 
confirm  the  nomination  of  Clark.  The  mayor  then  nominated  Briscoll 
and  he  was  duly  confirmed,  and  has  entered  upon  the  discharge  of  his 
dutiea 

Clark  now  requests  to  be  informed  whether  he  has  any  remedy  in 
sw,  and  if  so,  how  it  is  to  be  enforced.  If,  upon  an  examination  of 
^e  law  and  the  facts,  you  are  of  the  opinion  that,  by  the  appointment 
f  a  man  of  lower  standing,  as  ascertained  under  the  Civil  Service 
ules,  the  mayor  and  aldermen  of  Northampton  have  violated  the  law, 
he  Commissioners  would  advise  that  application  be  made  for  a  writ 
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of  certiorari  by  which  the  error  in  the  proceedings  of  the  mayor  and 
aldermen  may  be  corrected. 

The  case  in  Northampton  is  not  the  only  one  in  which  quite  recently 
the  appointing  power  has  apparently  failed  to  recognize  the  just  pref- 
erence given  by  the  law  and  the  rules  to  the  veterans  of  the  late  war; 
but  it  is  the  siuiplest  case  for  adjudication  and  is  therefore  selected  as 
a  proper  one  to  test  the  issues  involved.  For  the  provisions  of  the 
law  and  the  rules  bearing  upon  the  question  you  are  respectfully 
referred  to  the  accompanying  document,  pages  48  and  61.  The  deci- 
sions of  the  State  Civil  Service  Commission  and  the  Supreme  Court  of 
New  York,  in  the  matter  of  the  preference  to  veterans  of  the  late  war, 
under  the  laws  of  that  State,  are  also  inclosed  for  your  information. 

Very  respectfully. 

JAMES  M.  BUGBEE, 

ChairrnjCEiL 


Attorney-Gemeral's  Department, 

Commonwealth  Buildino, 

Boston,  March  6,  1886. 
Hon.  James  M.  Bugbee, 

.  Chairman  Civil  Service  Commissioners^  Boston  : 

Deab  Sib. — I  have  the  honor  to  submit  the  following  reply  to  your 
question  respecting  the  veterans'  preference  clause  in  the  Civil  Ser- 
vice laws  (chapter  320,  Acts  1884)  : 

Section  14  of  said  act  provides  that  rules  shall  be  prepared  for 
among  other  things  (clause  6),  giving  preference  in  applications  to 
office  and  promotions  in  offiise  (other  qualifications  being  equal)  to 
applicants  ,who  served  in  the  army  or  navy  of  the  United  States  in 
time  of  war,  and  have  been  honorably  discharged  therefrom.  In 
obedience  to  this  direction,  your  board  prepared  the  following  rule: 
"  Persons  who  have  served  in  the  army  or  navy  of  the  United  States 
in  time  of  war,  and  been  honorably  discharged  therefrom,  shall  he 
preferred  for  appointment  in  the  Civil  Service  over  other  persons  of 
equal  qualifications,  as  ascertained  under  these  rules;  and  persona 
thus  preferred  shall  not  be  disqualified  from  holding  a  position  in  the 
Civil  Service  on  account  of  any  physical  disability,  provided  such  dis- 
ability does  not  render  them  incompetent  to  perform  the  duties." 

The  question  submitted  is  whether  this  preference  in  favor  of  the 
veteran  is  absolute  or  one  to  be  exercised  within  the  sound  discretion 
of  the  appointing  officer.  After  carefully  considering  the  subject,  I 
cun  of  the  opinion  that  where;  under  your  Mies,  you  have  certified 
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three  or  more  persons  as  eligible  to  a  given  position,  one  of  whom  is  a 
Teteran,  whose  standing  on  the  list  is  equal  with  the  others,  such 
Teteran  must  be  accepted  ^md  appointed  by  the  appointing  officer. 
In  other  words,  where  the  standing  of  the  veteran  on  the  eligible  list 
is  equal  to  the  others  certified,  he  is  absolutely  entitled  to  the  appoint- 
ment. To  allow  the  appointing  officer  to  decide  as  to  the  equality  of 
*'  other  qualifications  "  would  be  to  deprive  practically  the  veteran  of 
a  preference  which,  I  believe,  was  intended  by  the  Legislature. 

As  to  your  suggestion  that,  in  the  Northampton  case  the  clause  in 
section  2  of  the  Civil  Service  Act,  relating  to  rules  '^not  inconsistent 
with  existing  laws,"  might  be  applicable,  I  have  to  say  that,  while  the 
charter  of  said  city  (chapter  250,  acts  1883)  provides  that ''  the  mayor 
and  aldermen  shall  have  full  and  exclusive  power  to  appoint "  police 
and  other  officers,  the  Civil  Service  Act  (chapter  320,  acts  1884),  a 
year  later,  provided  a  different  way  of  appointing  such  officers.  That 
is,  the  Legislature  has  provided  a  general  law  relating  to  the  appoint- 
ment  of  certain  officers  in  the  commonwealth,  which,  by  a  well  settled 
rule  of  law,  is  a  repeal  of  all  prior  existing  laws  on  the  same  subject; 
hence,  the  general  act  of  1848,  takes  the  place  of  the  special  act  of 
1883. 

Bules  prepared  under  the  last  enacted  law,  as  provided  by  section  2 
thereof,  are  "  not  inconsistent  with  existing  laws  "  because  by  said  last 
enacted  law,  provisions  that  were,  or  would  have  been  in  conflict, 
were  in  effect  repealed. 

The  mayor  and  aldermen  still  have  the  absolute  right  of  appoint- 
ment; but  it  is  the  appointment  of  certified  applicants,  as  provi<ledby 
the  act  of  1884,  a  part  of  which  act  is  the  veterans'  preference  clause, 
which,  as  has  been  stated,  is  absolute  and  entitled  to  precedence,  and 
a  further  limitation  of  the  appointing  officer's  power. 

Bespectfully,  your  obedient  servant. 

EDGAE  J.  SHERMAN. 


OPINION  OF  THE  JUSTICES  TO  THE  HOUSE  OF  REPRE- 
SENTATIVES OF  THE  COMMONWEALTH  OF  MASSA- 

CHUSETTS. 

138  Mass,  Beports,  601. 

The  statute  of  1884,  chapter  320,  providing  for  the  appointment 
of  commissioners  to  make  rules  for  the  selection  of  persons  to  fill 
offices  in  the  government  of  the  commonwealth  and  of  the  several  cities 
thereof^  which  are  required  to  be  filled  by  appointment,  and  for  the 

37 
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selection  of  persons  to  be  employed  as  laborers  or  otherwise  in  the 
service  of  the  commonwealth,  and  of  the  several  cities  thereof,  and  to 
supervise  the  administration  of  such  rules,  is  constitutional;  and  the 
Legislature  may  provide  a  penalty  for  die  violation  of  such  rules, 
and  may  give  them  a  general  or  limited  application. 

The  following  order  was  passed  by  the  House  of  Representatives 
on  February  10,  1885,  and  transmitted  by  the  Speaker  to  the  justices 
of  the  Supreme  Judicial  Court,  who,  on  February  twenty-fourth, 
returned  the  answer  which  is  subjoined: 

Whereas,  The  Legislature  of  1884  passed  an  act  entitled  *^  An  act 
to  improve  the  Civil  Service  of  the  commonwealth  and  the  cities 
thereof ;"  (Si  1884,  c.  320)  and 

Whebeas,  The  commissioners  appointed  under  said  act  have  prepared 
certain  rules,  herewith  submitted,  which,  having  been  approved  by 
the  Governor  and  council,  and  duly  published,  are  by  the  terms  of 
said  act  soon  to  go  into  operation;  and 

Whereas,  This  House  has  pending  before  it  a  bill  appropriating 
$6,500  to  defray  the  expenses  of  said  commissioners  in  the  super- 
vision of  the  administration  of  the  rules  aforesaid,  a  substantial 
portion  of  which  sum  is  to  be  expended  by  said  commission  in  the 
administration  of  certain  of  said  rules  which  have  been  given  a 
limited  application;  and 

Whereas,  This  House,  before  making  any  further  appropriation  for 
the  purposes  of  the  Civil  Service  Commission  appointed  under  said  act» 
desires  to  be  advised  as  to  the  constitutionality  of  certain  provisions 
of  said  act  and  said  rules ;  therefore^  it  is 

Ordered,  That  the  opinion  of  the  justices  of  the  Supreme  Judicial 
Court  be  required  upon  the  following  important  questions  of 
law,  viz. : 

First.  Are  the  provisions  of  said  act,  which  authorize  said  conunis- 
sioners  to  prepare  rules  for  the  selection  of  persons  to  fill  certain 
offices  named  in  section  2  of  said  act,'*'  which  provide  for  a  penalty  for 

♦Section  2  provides  that  **the  said  commissioners  shall  prepare  rules 
not  inconsistent  with  existing  laws  or  with  the  provisions  of  this  act,  and 
adapted  to  carry  out  the  purposes  thereof,  for  the  selection  of  persons  to 
fill  offices  in  the  government  of  the  commonwealth  and  of  the  several 
cities  thereof,  which  are  required  to  be  filled  by  appointment,  and  for  the 
selection  of  persons  to  be  employed  as  laborers  or  otherwise  in  the  service 
of  the  commonwealth  and  of  the  several  cities  thereof.  All  rules  so  pre- 
pared shall  be  subject  to  the  approval  of  the  Governor  and  council,  and 
they  may,  with  like  approval,  be  from  time  to  time  altered  or  rescinded. 
The  said  commissioners  shall  supervise  the  administration  of  the  rul^s  so 
established." 
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the  TiolatioB  of  said  rules  when  established  and  published,  as  required 
by  said  act,  and  which  provide  that  said  rules  may  be  given  a  general 
or  limited  application,  constitutional  ? 

Second.  Are  the  rules  prepared  by  said  commissioners  and  approved 
by  the  Grovemor  and  council,  and  published  as  required  by  said  act, 
a  legal  exercise  of  power  lawfully  conferred  ? 

Third.  Are  the  rules  which  are  made  applicable  to  the  city  of  Boston 
only,  valid? 

The  undersigned,  justices  of  the  Supreme  Judicial  Oourt,  have  con- 
sidered the  question  proposed  in  the  order  of  the  honorable  House  of 
Eepresentatives  of  the  tenth  day  of  February  insi,  and  respectfully 
submit  the  following  opinion : 

The  Constitution,  in  the  fourth  article  of  the  first  chapter  of  "  The 
Frame  of  Gbvemment,"  confers  upon  the  General  Court  full  power 
and  authority  to  make  all  manner  of  wholesome  and  reasonable  Laws 
not  repugnant  to  its  provisions,  to  provide  for  the  naming  and  set- 
tling all  civil  officers  now  provided  for  in  the  Constitution,  and  to  set 
forth  the  duties,  powers  and  limits  of  such  officers.  In  the  exercise  of 
this  power  the  Legislature  has  the  right  to  prescribe  the  qualifications 
of  all  officers  and  servants  of  the  public  not  provided  for  in  the 
Constitution. 

From  the  nature  of  the  case,  the  duty  of  determining  and  ascer- 
taining  the  qualifications  of  such  officers  and  servants  can  not  be 
performed  directly  by  fche  Legislature,  but  must  be  delegated  to  some 
officers  or  agents.  It  has  been  the  constant  and  necessary  practice  of 
the  Legislature  to  confer  the  power  of  appointing  such  subordinate 
officers  and  servants  upon  some  superior  officers  of  the  State,  or  upon 
the  authorities  of  the  cities  or  towns,  leaving  the  question  of  the 
qualifications  of  the  persons  to  be  appointed  entirely  to  the  discretion 
of  the  appointing  power. 

The  object  of  the  statute  before  us  is  to  provide  for  a  board  of 
commissioners,  who  shall  make  rules  for  the  selection  of  persons  to 
fill  such  offices  in  the  government  of  the  commonwealth,  and  of  the 
several  cities  thereof,  and  supervise  the  administration  of  such  rules. 
We  think  the  Legislature  has  the  constitutional  right  to  provide  for 
the  appointment  of  such  commissioners,  and  to  delegate  to  them  the 
power  to  make  rules,  not  inconsistent  with  existing  laws,  to  guide  and 
control  their  discretion  and  the  discretion  of  the  officers  of  the  State 
or  of  the  cities  in  whom  the  appointing  power  is  vested.  This  is  not 
\  delegation  of  the  power  to  enact  laws;  it  is  merely  a  delegation  of 
administrative  powers  and  duties,  and  there  is  no  provision  of  the 
Constitution  which  prevents  the  Legislature  from  enacting  that  such 
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nilel^,  when  duly  made,  shall  be  binding  upon  the  officers  and  citizens 
to  whom  they  apply,  and  that  they  may  be  enforced  by  suitable 
penalties,  as  provided  in  the  last  section  of  the  statute. 

The  provision  of  the  fourteenth  section  of  the  statute,  that  the  rules 
"  may  be  given  a  general  or  limited  application,"  is  not  open  to  any 
constitutional  objection. 

The  power  of  the  Legislature  to  make  or  to  authorize  local  laws  for 
the  administration  of  local  affairs  is  beyond  question.  It  has  the 
right  to  make  local  laws  to  meet  the  peculiar  exigencies  of  any  part 
of  the  coitimunity.  The  qualifications  required  to  fill  an  office  in  one 
place  may  be  different  from  those  required  for  a  similar  office  in  other 
places,  and  different  rules  of  examination  may  be  required.  We  have 
no  doubt  that  the  Legislature,  or  the  commissioners  acting  under  its 
authority,  can  make  valid  rules  for  the  city  of  Boston  differing  from 
those  which  are  found  to  be  reasonable  and  wise  in  other  localities. 

We  do  not  suppose  it  was  the  intention  of  the  House  to  require  us 
to  examine  every  one  of  the  numerous  rules  made  by  the  eommis- 
sioners,  and  to  give  an  opinion  upon  the  validity  of  each.  The 
preamble  of  the  order  states  that  the  House  "  desires  to  be  advised 
as  to  the  constitutionality  of  certain  provisions  of  said  act  and  said 
rules."  We  interpret  the  second  and  third  questions,  therefore,  as 
designed  to  ask  whether  it  is  a  legal  exercise  of  power,  lawfully  con- 
ferred, for  the  commissioners  to  make  rules  consistent  with  existing 
laws,  and  whether  they  can  make  rules  applicable  only  to  the  city  of 
Boston.  With  this  understanding  of  their  scope  of  the  questions,  we 
answer  each  of  the  three  questions  in  the  affirmative. 

Mr.  Justice  Oolburn  has  been  prevented  by  illness  from  considering 

the  questions  proposed,  and  therefore  does  not  join  with  us  in  the 
opinion. 

MAECUS  MORTON. 
WALBRIDGE  A.  FIELD. 
CHARLES  DEVEN8. 
WILLIAM  ALLEN. 
CHARLES  ALLEN. 

OLIVER  WENDELL  HOLMES,  Jr, 

Fehruary  24, 1885. 
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OPINION  OF  THE  JUSTICES  TO  THE  GOVEBNOE  AND 
COUNCIL  OF  THE  COMMONWEALTH  OF  MASSA- 
CHUSETTS. 

145  Mass.,  587. 

Under  the  statutes  of  1887,  chapter  437,  persons  who  served  in  the 
army  or  navj  of  the  United  States  in  the  time  of  the  war  of  the 
rebellion,  and  were  honorably  discharged  therefrom,  can  not  be 
preferred  for  appointment  to  office  or  employment  in  the  service  of 
the  commonwealth,  or  the  cities  thereof,  without  having  made  appli- 
cation for  appointment  to  office  or  employment  to  the  Civil  Service 
Commissioners,  as  required  by  the  statute  of  1884,  chapter  320,  and 
the  rules  of  the  Civil  Service  Commissioners  made  thereunder. 

The  following  order  was  passed  by  the  6^ovemor  and  cpuncil  on 
July  20, 1887,  and  transmitted  on  the  following  day  to  the  justices  of 
the  Supreme  Judicial  Court,  who,  on  September  22, 1887,  returned 
the  answer  which  is  subjoined: 

Whebeas,  The  Civil  Service  Commissioners  have  prepared  and 
submitted  to  the  Ohovemor  and  council  for  approval,  pursuant  to 
section  2  of  chapter  320  of  the  acts  of  the  Legislature  for  1884^  the 
following  additional  Civil  Service  rule : 

Amendment  of  Rules. 

Clause  1.  Any  person  who  served  in  the  army  or  navy  of  the  United 
States  in  the  time  of  the  war  of  the  rebellion,  and  was  honorably 
discharged  therefrom,  desiring,  under  chapter  437  of  the  acts  of  1887, 
appointment  to  office  or  employment  in  positions  classified  under 
the  Civil  Service  rules,  without  having  passed  any  examination 
provided  for  therein,  shall  file  an  application  for  such  appoint- 
ment, stating  on  oath:  1.  His  name,  residence  and  post-office 
address.  2.  The  office  or  employment  he  seeks.  3.  The  time 
of  service  in  the  army  or  navy;  the  regiment  and  company  in 
which,  or  the  vessel  on  which  such  service  was  rendered,  and  the  date 
of  his  discharge.  4.  Whether  the  applicant  habitually  uses  intoxicat- 
ing beverages  to  excess,  or  is  a  vender  of  intoxicating  liquor. 
5.  Whether  he  has,  within  one  year,  been  convicted  of  any  offense 
Against  the  laws  of  the  commonwealth.  6.  That  he  desires  appoint- 
ment or  employment  without  having  passed  the  examination  provided 
for  by  the  Civil  Service  rules. 

Such  application  shall  be  accompanied  by  certificates  of  good 
noral  character  and  capacity  for  performance  of  the  duties  of  the  office 
>r  employment 
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Such  application,  if  for  an  office  or  employment  in  the  service  of 
the  commonwealth,  or  the  city  of  Boston,  shall  be  filed  in  the  office  of 
the  commissioners;  if  for  an  office  or  employment  in  the  service  of 
any  other  city  than  Boston,  it  shall  be  filed  with  the  Civil  Service 
examiners  for  such  city.  Such  iipplicant,  if  he  expresses  a  desire  not 
to*pass  the  examination  provided  for  by  the  Civil  Service  rales,  shall 
be  exempt  therefrom. 

Clause  2.  When  requisition  is  made  by  an  appointing  officer  upon 
the  commissioners  for  names  of  eligible  persons  for  appointment  to 
office  or  employment  in  the  public  service,  the  commissioners  shall 
certify  the  names  of  those  most  eligible  on  the  proper  register,  as 
provided  for  by  the  Civil  Service  rules,  and  in  addition  shall,  when  so 
requested  by  the  appointing  officer,  report  the  names  of  any  honorably 
discharged  soldiers  or  sailors  of  the  war  of  the  rebellion,  who  have 
filed  proper  and  true  applications  for  appointment  to  such  office  with- 
out examination.  The  appointing  officer  can  appoint  from  the  list  oi 
names  so  certified  or  reported  to  him;  and, 

Whereas,  The  question  of  the  approval  of  said  Civil  Service  rule  is 
now  before  the  Governor  and  council,  and  they  wish  to  be  advised  as 
to  its  legality  under  chapter  437  of  the  Acts  of  the  Legislature  for 
1887;  it  is  therefore 

Ordered,  That  the  opinion  of  the  justices  of  the  Supreme  Judicial 
Court  be  required  upon  the  following  important  questions  of  law: 

First,  Under  chapter  437  of  the  Acts  of  the  Legislature  of  1887, 
can  persons  who  served  in  the  army  or  navy  of  the  United  States  in 
the  time  of  the  rebellion,  and  were  honorably  discharged  therefrom, 
be  preferred  for  appointment  to  office  or  employment  in  the  service 
of  the  commonwealth,  or  the  cities  thereof,  without  having  made  appli- 
cation for  appointment  to  office  or  employment  to  the  Civil  Service 
Commissioners,  as  requited  by  chapter  320  of  the  Acts  of  the  Legis- 
lature for  1884,  and  the  rules  of  .the  Civil  Service  Commissioners 
made  thereunder  ? 

Second.  Will  the  proposed  Civil  Service  rule,  set  forth  as  above,  if 
approved  by  the  Governor  and  council,  be  valid? 

To  His  Excellency  the  Oovemor  and  the  Honorable  GouncU  of  the  Common- 
mealth  of  Massachusetts : 

The  undersigned,  justices  of  the  Supreme  Judicial  Court,  having 
considered  the  questions  upon  which  their  opinion  is  required  by  the 
Governor  and  council,  respectfully  submit  the  following  opinion: 

The  statute  of  1887,  chapter  437,  provides  that  ''  all  persons  who 
served  in  the  army  or  navy  of  the  United  States  in  the  time  of  the 
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war  of  the  rebellion,  and  were  honorably  discharged  therefrom,  may 
be  preferred  for  appointment  to  office  or  employment  in  the  seryice 
of  the  commonwealth,  or  the  cities  thereof,  without  having  passed 
any  examination  provided  for  by  chapter  three  hundred  and  twenty 
of  the  acts  of  the  year  eighteen  hundred  and  eighty-four,  or  by  the 
rules  of  the  Civil  Service  Commission  made  under  the  provisions  of 
said  act.  Age,  loss  of  limb,  or  other  physical  impairment  which  shall 
not  in  fact  incapacitate,  shall  not  be  deemed  cause  to  disqualify  under 
this  act  But  nothing  herein  contained  shall  be  construed  to  prevent 
such  persons  from  making  application  for  such  examination,  or  from 
taking  such  examination,  provided  they  were  entitled  to  do  so  under 
the  rules  of  said  commission." 

It  seems  to  us  that  this  statute  was  intended  to  be  an  amendment 
of  the  statute  of  1884,  chapter  329,  usually  called  the  Civil  Service 
Law,  the  main  purpose  being  to  exempt  honorably  discharged  soldiers 
and  sailors  from  the  examination  required  by  that  law  and  the  rules 
established  under  it,  leaving  them  subject  to  the  operation  of  the  law 
except  so  far  as  exempted  by  the  amending  act.  This  is  the  natural 
and  obvious  meaning  of  the  act  of  1887.  If  the  Legislature  had 
intended  to  provide  that  soldiers  and  sailors  should  be  exempted 
from  the  operation  of  the  Civil  Service  Law,  it  is  to  be  presumed  that 
it  would  have  said  so  in  direct  and  explicit  language,  as  is  done  in  the 
fifteenth  section  of  th&  act  of  1884,  where  it  is  provided  that  certain 
classes  of  officers  "  shall  not  be  affected  as  to  their  election  or  selec- 
tion, by  any  of  the  rules  made  as  aforesaid." 

The  statute  of  1887  does  not  provide  that  soldiers  and  sailors  may 
be  appointed  to  office  or  employment  without  making  application  to 
the  Civil  Service  Commissioners.  On  the  contrary,  the  structure  of 
the  act  shows  that  it  was  intended  to  be  engrafted  upon  and  to 
become  a  part  of  the  act  of  1884,  for  the  regulation  of  the  Civil  Ser- 
vice. The  language  used  is  "may  be  preferred  for  appointment  to 
office  or  employment,"  which  implies  that  they  are  to  be  selected  out 
of  a  list  or  number  of  applicants,  and  plainly  refers  to  the  fourteenth 
section  of  the  Civil  Service  Law,  providing  for  giving  preference  to 
soldiers  and  sailors. 

The  provision  that  ''age,  loss  of  limb  or  other  physical  impairment, 
T^hich  shall  not,  in  fact,  incapacitate,  shall  not  be  deemed  cause  to 
iisqualify  under  this  act,"  implies  that  soldiers  and  sailors  were  to 
*emain  subject  to  the  Civil  Service  Law,  except  so  far  as  expressly 
exempted  by  this  act.  This  provision  would  be  entirely  useless  if  the 
mrpose  of  the  preceding  clause  was  to  take  the  appointment  of 
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soldiers  and  sailors  out  of  the  jurisdiction  and  supervision  of  the 
commissioners.  Considered  as  a  part  of  the  Civil  Service  Law  it  has 
force  and  effect,  because  it  exempts  soldiers  and  sailors  from  the 
operation  of  the  rules  of  the  commissioners,  making  in  certain  cases 
the  age  of  the  applicant  a  disqualification,  and  limits  the  power  of  the 
commissioners  to  make  any  rules,  in  the  future,  which  are  inconsistent 
with  it 

The' Civil  Service  Law  made  a  radical  change  in  the  method  of 
appointing  sush  officers  and  servants  as  are  within  its  scope.     Its 

* 

scheme  is  that  all  such  appointments  should  be  made  under  the  super- 
vision of  the  Civil  Service  Commissioners,  who  are  to  determine  the 
qualification  of  the  applicants  for  the  offices  or  employment  which 
they  seek.  The  statute  does  not  attempt  to  fully  define  the  qualifica- 
tions of  such  officers  and  servants,  but  it  confers  upon  the  commis- 
sioners the  authority  to  make  rules,  not  inconsistent  with  law,  for 
their  selection  and  appointment,  which  rules,  when  approved  by  the 
Governor  and  council,  have  the  force  of  laws,  and  are  binding  upon 
the  appointing  officers. 

The  statute  and  the  rules  made  under  it  establish  certain  require- 
ments or  conditions  which  must  be  complied  with  before  an  appoint- 
ment will  be  made.  Thus,  among  other  things,  it  is  required  that 
an  application  must  be  made  to  the  Civil  Service  Commissioners 
stating  certain  facts  as  to  the  name,  age,  residence  and  previous 
history  of  the  applicant;  it  is  also  provided  that  no  person  shall  be 
appointed  who  is  a  vender  of  intoxicating  liquor,  or  who  habitually 
uses  intoxicating  beverages  to  excess,  or  who  within  one  year  pre- 
ceding his  application  has  been  convicted  of  any  offense  against  the 
laws  of  this  commonwealth,  and  that  certain  officers  shall  be  appointed 
for  a  probationary  period.  The  rules,  following  the  directions  of  the 
statute,  further  make  specific  and  minute  provisions  for  the  personal 
examination  of  the  applicant,  designed  as  a  test  of  his  attainments 
and  proficiency  in  the  department  of  knowledge  deemed  necessary 
for  his  fitness  for  the  position  which  he  seeks. 

The  examination  of  the  applicant  is  an  important  requirement  of 
the  statute,  and  of  the  rules,  but  it  is  not  the  only  material  require- 
ment. It  can  not  justly  be  said  that  the  other  requirements  to  which 
we  have  referred  are  parts  or  incidents  of  the  examination.  They 
are  separate  and  independent  requirements  or  conditions,  and  are  so 
treated  throughout  the  statute  and  the  rules.  The  Legislature,  in 
enacting  the  statute  of  1887,  had  in  mind  the  Civil  Service  Law  and 
the  rules  of  the  commissioners ;  the  provision  that  soldiers  and  sailors 
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'*  may  be  preferred  for  appointment  to  office  or  employment  in  the 
aeryice  of  the  commonwealth,  or  the  cities  thereof,  without  having 
passed  any  examination  provided  for  "  by  such  law  and  rules,  accord- 
ing to  the  natural  import  of  the  words  used,  refers  to  the  personal 
examination  provided  for  by  the  statute  and  rules.  It  can  not  be 
held  to  repeal  the  statute  of  1884,  so  far  as  relates  to  soldiers  and 
sailors,  or  to  exempt  them  from  the  other  requirements  of  the  statute 
and  the  rules,  without  greatly  enlarging  the  language  of  the  Legis- 
lature. 

We  are,  therefore,  of  opinion,  in  answer  to  the  first  question  pro- 
posed, that,  under  chapter  437  of  the  Acts  of  the  Legislature  of  1887» 
persons  who  served  in  the  army  and  navy  of  the  United  States  in  the 
time  of  the  rebellion,  and  were  honorably  discharged  therefrom,  can 
not  be  preferred  for  appointment  to  office  or  employment  in  the 
service  of  the  commonwealth,  or  the  cities  thereof,  without  having 
made  application  for  appointment  to  office  or  employment  to  the 
Civil  Service  Commissioners,  as  required  by  chapter  '320  of  the  Acts 
of  the  Legislature  of  1884,  and  the  rules  of  the  Civil  Service 
Commissioners  made  thereunder.        T 

The  second  question  is  general,  and  points  out  no  particular  ques- 
tion of  law  upon  which  our  opinion  is  desired. 

We  have  doubts  whether,  within  the  fair  intent  of  the  Constitution, 
the  executive  or  legislative  departments  can  submit  to  the  justices  a 
law,  or  a  series  of  laws  or  rules  more  or  less  complicated,  and  ask 
them  to  examine  and  ascertain  what  questions  can  be  raised  as  to  the 
validity  of  every  clause,  and  to  express  an  opinion  in  advance  upon 
every  such  question.  The  practice  always  has  been  for  the  justices  to 
confine  their  answers  to  the  particular  questions  of  law  submitted  to 
them.  As  the  order  of  the  Governor  and  council  points  out  no  definite 
question  except  the  one  we  have  answered,  we  have  considered  no 
other.  If  we  were  to  suggest  questions  which  might  arise  as  to  the 
validity  of  parts  of  the  rule  proposed  by  the  commissioners,  and 
to  express  an  opinion  upon  them,  it  would  be  going  beyond  our 
proper  duty,  and  might  be  regarded  as  an  interference  with  the 
independence  of  the  executive  department. 

Mr.  Justice  Devens  does  not  concur  in  this  opinion,  and  requests  us 
to  state  that  in  his  view  the  statute  of  1887,  chapter  437,  in  providing 
that  the  soldiers  and  sailors  therein  described  may  be  preferred  for 
appointment  without  having  passed  any  examination  provided  for  by 
the  Civil  Service  Act,  or  the  rules  of  the  Civil  Service  Commissioners 
made  under  the  provisions  of  said  act,  exempts  them  from  any  inves- 

38 
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tigation  by  the  Oivil  Service  Commissioners  of  their  qualificatioiui, 
and  leaves  them  to  be  determined  b j  the  power  competent  to  appoint, 
and  that  they  are  thus  necessarily  exempted  from  making  apphcation 
for  appointment  to  the  Civil  Service  Commissioners. 

MAECUS  MORTON. 

WALBREDGE  A.  FIELD. 

WILLIAM  ALLEN. 

CHARLES  ALLEN. 

OLIVER  WENDELL  HOLMES,  Jr.. 

MARCUS  P.  KNOWLTON. 

Boston,  September  22, 1887. 


CASES   UNDECIDED. 


ACTIONS  AND  PROCEEDINQS  TINDER  THE  CIVIL 

SERVICE  LAWS. 

1. 

Ths  People  ex  reL  Thomas  J.  Linnxkin,  u  The  Fire  Commibbioiieb. 

This  was  a  mandamus  to  compel  the  defendant  to  restore  the  relator 
to  his  position  as  fireman  on  the  fire  boat,  from  whioh  be  claimed  to 
have  been  illegally  discharged.  After  a  hearing  before  Mr.  Justice 
Reynolds  in  the  City  Court  of  Brooklyn  application  was  denied. 

2. 

The  People  ex  reL  Thomas  J.  Myebs  u  The  Park  Commisbioitebs. 

The  People  ex  reL  August  Uckebt  u  The  Pabk  Commissionebs. 

Thk  People  ex  reL  Benjamin  F.  Powell  u  The  Paek  Commissionebs. 

The  People  ex  rd.  Fbancis  H.  Gaites  v.  The  Pabk  Commissionebs. 

These  are  proceedings  for  writs  of  mandamus  to  review  the  removal 

of  the  several  relators  from  their  positions  as  skilled  laborers  in  the 

department  of  parks  on  the  ground  that  they  are  veterans  of  the  late 

war.     Upon  presentation  of  the  facts  to  the  corporation  counsel  he 

advised  the  department  of  parks  that  they  should  be  restored  to  their 

positions,  and  this  was  done.    Thereafter,  however,  the  court  ordered 

the  writs  to  issue  so  that  the  rights  of  the  relators  as  regards  salary 

should  not  be  lost. 

3. 

The  People  ex  reL  Charles  H.  O'Connor  v.  John  P.  Adams,  Commissioner 

OF  THE  Department  op  City  Works. 

This  is  a  proceeding  for  a  writ  of  mandamus  to  compel  the  defendant 
to  restore  relator  to  the  position  of  temporary  clerk  in  the  water  bureau 
of  said  department  from  which  he  claimed  to  have  been  illegally 
removed,  he  being  a  veteran  of  the  late  war.  The  defendant  claimed 
that  the  exigency  calling  for  the  temporary  appointment  having  ceased, 
relator  was  properly  removed.  Argument  has  been  had  before  Mr. 
Justice  Pratt  in  the  Supreme  Court,  but  no  decision  has  yet  been 
rendered. 
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4. 

Thb  Pboplb  ex  reL  Fbedbbiok  Cooheu  v.  Jamzb  D.  Bell»  Poucb 

CoMMiasioinEB. 

This  is  an  application  for  a  writ  of  mandamuB  to  compel  the 
defendant  to  appoint  relator  to  the  position  of  deputy  fire  commis- 
8ioner  on  the  ground  that  relator  being  a  veteran  of  the  late  war  is 
entitled  to  the  appointment  over  any  one  not  an  ex-Union  soldier.  He 
bases  his  claim  solely  under  the  provisions  of  chapter  of  the  Laws 
of  1887.    The  matter  has  not  yet  been  argued. 

5. 

TsB  People  ex  reL  Bobebt  Atbes  v.  The  Pabk  Oommisbiomebs. 

This  is  a  mandamus  to  compel  the  park  commissioners  to  restore 
Bobert  Ayres  to  a  position  in  their  department  from  which  he  claims 
to  have  been*  illegally  removed,  he  being  a  veteran  of  the  late  war. 
The  answer  to  his  claim  is  that  the  position  has  been  abolished,  there 
being  no  need  of  continuing  it    This  has  not  yet  been  argued. 

6. 

The  People  ex  reL  William  Wabdbop  v,  John  P.  Adams,  CoMMiasioNXE 

OF  THE  DePABTMENT  OP  CtTY  WoBKS. 

This  is  an  application  for  a  writ  of  mandamus  to  compel  defendant 
to  restore  the  relator  to  a  position  in  said  department  from  which  he 
claims  to  have  been  illegally  removed,  he  being  a  veteran  of  the  late 
war.  The  answer  of  defendant  sets  up  that  the  position  formerly 
occupied  by  said  Wardrop  has  been  abolished,  there  not  being  suffi- 
cient work  to  call  for  such  a  position.  This  matter  has  been  argued 
before  Mr.  Justice  Gullen  in  the  Supreme  Court  and  a  decision  ren- 
dered in  favor  of  the  defendant,  denying  application  for  a  writ 
Appeal  has  been  taken  to  the  General  Term. 

7. 
Thomas  Btbnes  u  the  Citt  of  Bbooeltn. 

This  is  an  action  for  salary  claimed  to  be  due  the  plaintiff  as  a 
member  of  the  park  police.  He  claims  to  have  been  illegally  removed 
from  his  position  and  kept  out  of  the  same  for  a  certain  period,  for 
which  period  he  claims  his  salary.  His  claim  rests  on  the  fact  that 
he  was  a  veteran  of  the  late  war  and  was  removed  without  a  hearing. 
The  city  defends  on  the  ground  that  he  occupied  a  temporary  position 
and  that  the  exigency  calling  for  his  services  had  ceased.  The  case 
has  not  yet  been  tried. 
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4 
Thb  Pboplb  ex  reL  Fbedbbiok  Oogheu  u  Jamzb  D.  Bell,  Poijob 

OoMMiaSIOIlEB. 

This  is  an  applioation  for  a  writ  of  mandamuB  to  compel  the 
defendant  to  appoint  relator  to  the  position  of  deputy  fire  coxnmiB- 
sioner  on  the  ground  that  relator  being  a  veteran  of  the  late  war  is 
entitled  to  the  appointment  over  any  one  not  an  ex-Union  soldier.  He 
bases  his  claim  solely  under  the  proTisions  of  chapter  of  the  Laws 
of  1887.    The  matter  has  not  yet  been  argued. 

5. 

TsB  People  ex  reL  Bobebt  Atres  v.  The  Pabk  Ooicmisbiomebs. 

This  is  a  mandamus  to  compel  the  park  conmiissioners  to  restore 
Robert  Ayres  to  a  position  in  their  department  from  which  he  claims 
to  have  been-  illegally  remoTcd,  he  being  a  veteran  of  the  late  war. 
The  answer  to  his  claim  is  that  the  position  has  been  abolished,  there 
being  no  need  of  continuing  it    This  has  not  yet  been  argued. 

6. 

The  People  ex  reL  WnjjAH  Wabdbop  v,  John  P.  Adams,  GoinnasioNEE 

OF  THE  DePABTMENT  OP  CiTT  WoBKS. 

This  is  an  application  for  a  writ  of  mandamus  to  compel  defendant 
to  restore  the  relator  to  a  position  in  said  department  from  which  he 
claims  to  have  been  illegally  removed,  he  being  a  veteran  of  the  late 
war.  The  answer  of  defendant  sets  up  that  the  position  formerly 
occupied  by  said  Wardrop  has  been  abolished,  there  not  being  suffi- 
cient work  to  call  for  such  a  position.  This  matter  has  been  argued 
before  3ir.  Justice  Cullen  in  the  Supreme  Court  and  a  decision  ren- 
dered in  favor  of  the  defendant,  denying  application  for  a  wrii 
Appeal  has  been  taken  to  the  General  Term. 

7. 
Thomas  Btrnes  u  the  Citt  of  Bbooeltk. 

This  is  an  action  for  salary  claimed  to  be  due  the  plaintiff  as  a 
member  of  the  park  police.  He  claims  to  have  been  illegally  removed 
from  his  position  and  kept  out  of  the  same  for  a  certain  period,  for 
which  period  he  claims  his  salary.  His  claim  rests  on  the  fact  that 
he  was  a  veteran  of  the  late  war  and  was  removed  without  a  hearing. 
The  city  defends  on  the  ground  that  he  occupied  a  temporary  position 
and  that  the  exigency  calling  for  his  services  had  ceased.  The  case 
has  not  yet  been  tried. 
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Thb  Pboplb  ex  reL  Fbedbbiok  CiooHEn  u  James  D.  BslL|  Pougb 

CoHMisaioinEB. 

This  is  an  application  for  a  writ  of  mandamus  to  compel  the 
defendant  to  appoint  relator  to  the  position  of  deputy  fire  commis- 
sioner on  the  ground  that  relator  being  a  veteran  of  the  late  war  is 
entitled  to  the  appointment  over  any  one  not  an  ex-Union  soldier.  He 
bases  his  claim  solely  under  the  provisions  of  chapter  of  the  Lftws 
of  1887.    The  matter  has  not  yet  been  argued. 

5. 

TsB  People  ex  reL  Bobebt  Atbes  u  The  Pabk  OomnssioNEBS. 

This  is  a  mandamus  to  compel  the  park  conmiissioners  to  restore 
Bobert  Ayres  to  a  position  in  their  department  from  which  he  claims 
to  have  been- illegally  removed,  he  being  a  veteran  of  the  late  war* 
The  answer  to  his  claim  is  that  the  position  has  been  abolished,  there 
being  no  need  of  continuing  it    This  has  not  yet  been  argued. 

6. 
The  People  ex  reL  Willllm  Wabdbop  v,  John  P.  Adams,  Commissionee 

OF  THE  DePABTMENT  OP  CiTT  WoBKfl. 

This  is  an  application  for  a  writ  of  mandamus  to  compel  defendant 
to  restore  the  relator  to  a  position  in  said  department  from  which  he 
claims  to  have  been  illegally  removed,  he  being  a  veteran  of  the  late 
war.  The  answer  of  defendant  sets  up  that  the  position  formerly 
occupied  by  said  Wardrop  has  been  abolished,  there  not  being  suffi- 
cient work  to  call  for  such  a  position.  This  matter  has  been  argued 
before  3ir.  Justice  Oullen  in  the  Supreme  Court  and  a  decision  ren- 
dered in  favor  of  the  defendant,  denying  application  for  a  writ 
Appeal  has  been  taken  to  the  General  Term. 

7. 
Thomas  Bybnes  u  the  City  of  Bbookltk. 

This  is  an  action  for  salary  claimed  to  be  due  the  plaintiff  as  a 
member  of  the  park  police.  He  claims  to  have  been  illegally  removed 
from  his  position  and  kept  out  of  the  same  for  a  certain  period,  for 
which  period  he  claims  his  salary.  His  claim  rests  on  the  fact  that 
he  was  a  veteran  of  the  late  war  and  was  removed  without  a  hearing. 
The  city  defends  on  the  ground  that  he  occupied  a  temporary  position 
and  that  the  exigency  calling  for  his  services  had  ceased.  The  case 
has  not  yet  been  tried. 
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Thb  Pboplb  ex  reL  Fbedebiok  Gogheu  u  Jamzb  D.  Bell,  Poi;icb 

CoMMiasioivxB. 

This  is  an  applioation  for  a  writ  of  mandamuB  to  compel  the 
defendant  to  appoint  relator  to  the  position  of  deputy  fire  commis- 
sioner on  the  ground  that  relator  being  a  veteran  of  the  late  war  is 
entitled  to  the  appointment  oyer  any  one  not  an  ex-Union  soldier.  He 
bases  his  claim  solely  under  the  provisions  of  chapter  of  the  Laws 
of  1887.    The  matter  has  not  yet  been  argued. 

5. 

TsB  PsoFLB  ex  reL  Bobebt  Atrbs  v.  The  Pabk  Oommibseoniebs. 

This  is  a  mandamus  to  compel  the  park  commissioners  to  restore 
Bobert  Ayres  to  a  position  in  their  department  from  which  he  claims 
to  have  been- illegally  removed,  he  being  a  veteran  of  the  late  war. 
The  answer  to  his  claim  is  that  the  position  has  been  abolished,  there 
being  no  need  of  continuing  it    This  has  not  yet  been  argued. 

6. 

The  People  ex  reL  William  Wabdbop  v.  John  P.  Adams,  Oommissiokib 

OF  THE  DePABTBIENT  OP  CiTT  WoBKfl. 

This  is  an  application  for  a  writ  of  mandamus  to  compel  defendant 
to  restore  the  relator  to  a  position  in  said  department  from  which  he 
claims  to  have  been  illegally  removed,  he  being  a  veteran  of  the  late 
war.  The  answer  of  defendant  sets  up  that  the  position  formerly 
occupied  by  said  Wardrop  has  been  abolished,  there  not  being  suffi- 
cient work  to  call  for  such  a  position.  This  matter  has  been  argued 
before  3ir.  Justice  Oullen  in  the  Supreme  Court  and  a  decision  ren- 
dered in  favor  of  the  defendant,  denying  application  for  a  writ 
Appeal  has  been  taken  to  the  General  Term. 

• 
7. 

Thomas  Btbnes  u  the  Citt  of  Bbooeltx. 

This  is  an  action  for  salary  claimed  to  be  due  the  plaintiff  as  a 
member  of  the  park  police.  He  claims  to  have  been  illegally  removed 
from  his  position  and  kept  out  of  the  same  for  a  certain  period,  for 
which  period  he  claims  his  salary.  His  claim  rests  on  the  fact  that 
he  was  a  veteran  of  the  late  war  and  was  removed  without  a  hearing. 
The  city  defends  on  the  ground  that  he  occupied  a  temporary  position 
and  that  the  exigency  calling  for  his  services  had  ceased.  The  case 
has  not  yet  been  tried. 
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ATTOBim-QEinsBAii's  Oimax, 

Ai^Ainr,  February  3, 1888 


i 


To  the  Bonorable  the  GivU  Service  Oommission,  of  the  State  of  New  York : 

Obntleuen. — On  the  let  day  of  February,  1888, 1  appointed  William 
J.  Lardner,  of  the  city  of  New  York,  as  my  assistant  in  said  city, 
under  the  designation  in  letter  of  appointment  of  "  assistant  to  the 
Attorney-General" 

He  is  to  have  charge  of  any  business  which  may  be  necessary  to 
attend  to  in  the  city  of  New  York,  when  the  Attorney-General  can  not 
be  there  in  person,  and  to  represent  the  Attorney-General  in  court  and 
to  admit  for  him  service  of  papers,  etc. 

Mr.  Lardner  is  a  lawyer  of  good  standing,  and  I  desire,  if  possible, 
to  have  him  exempted  from  Civil  Service  examination,  and  to  have  his 
position  classed  under  Schedule  A,  subdivision  11,  class  1. 

Very  respectfully. 

CHABLES  F.  TABOR, 

Attorney-  OeneraJL, 

At  a  meeting  of  the  Civil  Service  Commission,  held  February  15, 
1888,  it  was 

Besolved,  That  the  following  be  recommended  to  the  Governor  for 
approval: 

Besolvedy  That  in  view  of  the  facts  set  forth  in  the  communication 
from  the  Attorney-General  under  date  of  February  3,  1888,  the  posi- 
tion of  assistant  to  the  Attorney-General  in  the  city  of  New  York, 
be  included  in  Schedule  A,  class  1,  subdivision  11  of  the  State 
classification.  * 

Attest:        CLARENCE  B.  ANGLE, 

Secretary, 
Approved  February  18, 1888. 

David  B.  Hill, 

.    Governor, 
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STATE  OP  NEW  YORK: 

BoABD  OF  Claims,  Clerk's  Ofviqe^  \ 

Albany,  Fdyruary  %(S,  1888.      j 
Olabenob  B.  Angle, 

Secretary  New  York  Civil  Service  Commission : 

Sm. —  The  office  of  deputy  clerk  of  this  board  is  now  vacant^ 
William  E.  Young,  late  deputy  clerk,  having  resigned,  which  resigna- 
tion took  effect  on  February  1, 1888. 

The  Commissioners  of  the  Board  of  Claims  are  of  the  opinion  that 
said  office  of  deputy  clerk  is  now,  or  if  not  now,  should  be  classed 
under  Schedule  A,  class  1,  subdivision  2,  and  rules  5  and  6  of  the 
rules  for  the  regulation  of  the  Civil  Service  of  this  State  and  have 
directed  me  to  address  the  Civil  Service  Commission  upon  the  subject 
and  ask  for  its  opinion. 

The  Board  of  Claims  was  constituted  by  chapter  206  of  the  Laws  of 
1883. 

Section  2  of  said  act,  among  other  things  provides:  "The  Board  of 
Commissioners  shall  appoint  and  at  pleasure  remove  a  clerk,  a 
stenographer,  who  shall  act  as  a  deputy  clerk,  and  a  messenger,  each 
of  whom,  before  entering  upon  the  duties  of  his  office,  shall  take  the 
oath  of  office  required  by  the  Constitution  and  file  the  same  in  the 
office  of  the  Secretary  of  State;  they  shall  perform  their  duties  under 
the  direction  of  the  board.  The  clerk,  under  the  direction  of  the 
board,  shall  disburse  the  funds  which  may,  from  time  to  time,  be 
appropriated  for  the  use  of  the  said  board,  and  before  entering  upon 
the  duties  of  his  office  he  shall  make  and  file  in  the  office  of  the 
Comptroller  a  bond  for  the  faithful  performance  of  his  duties  in  an 
amount  and  with  sufficient  sureties  to  be  approved  by  the  board, 
which  approval  shall  be  indorsed  on  said  bond.    The  clerk,  etc*' 

The  Board  of  Claims  organized  on  June  5, 1883,  and  appointed  a 
clerk,  a  stenographer  and  a  messenger,  each  of  whom  took  and  filed 
the  oath  of  office  as  required  by  said  act.  The  bond  of  the  clerk  was 
fixed  at  the  sum  of  $10,000  and  was  duly  made,  approved  by  the 
board  and  filed  with  the  Comptroller. 

Said  chapter  205  of  the  Laws  of  1883  was  amended  in  some  portions 
by  chapter  60  of  the  Laws  of  1884,  but  that  portion  of  section  2  above 
quoted  was  not  changed. 

By  chapter  334  of  the  Laws  of  1884  the  Commissioners  of  the 
Board  of  Claims  were  authorized  and  empowered  to  appoint  and  at 
pleasure  remove  a  depvJty  clerk.  The  salary  of  such  deputy  clerk  was 
fixed  at  $1,500  per  annum.     So  much  of  section  2  of  chapter  205  of 
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the  Laws  of  1883,  and  of  section  2  of  chapter  60  of  the  Laws  of  1884 
as  directed  that  the  stenographer  appointed  by  said  Oommissioners 
should  act  as  deputy  clerk  was  repealed. 

On  May  23, 1884,  the  said  Commissioners  appointed  William  E. 

Young  deputy  clerk  under  the  authority  of  chapter  384  of  the  Laws 

of  1884,  and  said  Young  duly  qualified  as  such  and  entered  upon  the 

'  discharge  of  his  duties  and  continued  to  act  as  such  until  February  1, 

1888,  when  he  resigned. 

No  action  was  taken  by  the  Ciyil  Service  Oommission  on  the 
appointment  of  Mr.  Young  as  deputy  clerk,  nor  was  he  required  to 
submit  to  any  examination.  The  act  relating  to  the  Oivil  Seryice 
became  operative  tmder  seetion  7  of  .said  act  on  January  4, 1884,  viz. : 
eight  months  from  the  expiration  of  the  session  of  the  Legislature  of 
1883,  to  wit,  May  4,  1888. 

By  the  Revised  Statutes,  part  1,  title  6,  article  1,  chapter  5,  section 
7  (seventh  edition,  R  S.,  page  865),  it  is  enacted: 

"§  7.  In  all  cases  not  otherwise  provided  for,  each  deputy  shall  pos- 
sess the  powers  and  perform  the  duties  attached  by  law  to  the  ofBice 
of  his  principal,  during  a  vacancy  in  such  office  and  during  the 
absence  of  his  principaL" 

By  chapter  205  of  the  Laws  of  1883,  as  amended  by  chapter  60  of 
the  Laws  of  1884,  four  sessions  of  the  Board  of  Claims  are  required 
to  be  held  in  the  city  of  Albany,  with  adjourned  sessions  to  be  held  at 
such  times  and  plaees  in  the  State  as  said  Board  may  determine. 
Upon  the  hearing  of  all  claims  the  rules  of  evidence  prevailing  in  the 
courts  of  record  of  this  State  shall  be  observed  and  the  practice  upon 
such  hearings  shall  conform  as  near  as  may  be  to  the  practice  pre- 
vailing in  the  Supreme  Oourt  upon  the  trial  of  actions.  The  Board  of 
Claims,  under  the  statutes*  is  in  fact  a  court  in  all  but  its  name  — its 
practice  and  procedure  are  those  of  a  court  —  its  records  and  proceed- 
ings are  kept  like  those  of  a  court  It  holds  its  sessions  for  the  hear- 
ing of  claims,  motions  and  arguments  in  Albany,  and  also  in  other 
places  in  the  State.  At  all  its  sessions  the  presence  of  the  clerk,  or 
deputy  clerk,  is  required — and  at  trial  sessions  the  presence  of  the 
stenographer  and  messenger  are  required.  If  at  its  sessions  at  other 
places  than  in  Albany  the  clerk  attends,  the  deputy  clerk  remains  in 
Albany  in  charge  of  the  department  —  if  the  clerk  remains  in  Albany, 
the  deputy  clerk  attends  at  such  sessions  in  places  other  than  Albany. 

The  act  constituting  the  Board  of  Claims  does  not  designate  that 
the  office  of  the  Commissioners  shall  be  located  in  Albany,  but 
only  provides  for  a  r6om  in  Albany  in  which  to  hold  the  stated  ses- 
sions*   The  act  does  not  direct  that  the  office  of  the  clerk  shall  be  in 

39 
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{he  Oapitol.  In  this  it  is  like  the  Oourt  of  Appeals.  The  office  of  the 
judges  of  that  court  is  not  located  in  Albany,  but  a  room  in  which  to 
hold  the  sessions  in  Albany  has  been  assigned  it^  but  the  office  of  its 
clerk  is  located  in  the  OapitoL 

As  the  office  of  the  Board  of  Olaims  is  not  located  in  Albany,  but 
the  office  of  the  clerk  is,  and  as  the  Commissioners  are  only  in  attend- 
ance in  Albany  at  sessions  for  trials  or  consultations,  the  entire  charge 
of  the  department,  its  correspondence,  records,  books,  documents, 
award  books  and  rolls  deyoWes  upon  the  clerk,  who  is  the  head  of  the 
department,  and  the  medium  of  communication  with  claimants  and 
their  attorneys,  and  all  the  State  boards  and  departments,  and  the 
Legislature.  In  the  performance  of  his  duties  the  clerk  has  the 
assistance  of  the  deputy  clerk  during  the  absence  of  the  clerk  for 
any  reason,  or  in  case  of  a  vacancy  in  the  office  of  clerk,  the  deputy 
clerk  possesses  the  powers  and  performs  the  duties  of  clerk  under  the 
provisions  of  the  Revised  Statutes  above  quoted.  The  clerk  is  under 
bonds  for  the  faithful  performance  of  his  duties  as  such  clerk,  and  is 
responsible  under  his  bond  for  the  faithful  performance  by  said 
deputy  clerk  of  the  duties  of  his  office. 

It  is  submitted,  that  the  clerk,  by  reason  of  being  the  officer  at  the 
head  of  and  in  charge  of  the  department,  and  whose  official  relations 
are  necessarily  strictly  confidential  to  the  Commissioners  of  the  Board 
of  Claims  ;  and  also  being  an  officer  under  official  bonds,  upon  each 
and  both  grounds,  should  be  classed  under  rules  5  and  6,  schedule  A, 
class  1,  subdivision  2,  notwithstanding  such  officer  is  not  enumerated 
in  list  contained  under  class  1,  subdivision  2. 

It  is  also  respectfully  submitted,  the  deputy  clerk,  by  reason  of  the 
statutes  and  the  facts  above  stated,  and  the  nature  of  the  duties  he  is 
required  to  perform,  and  the  necessarily  strictly  confidential  relations 
to  the  said  Commissioners  and  the  clerk,  should  be^classed  with  the 
clerk  in  schedule  A,  class  1,  subdivision  2. 

The  Commissioners  of  Claims  respectfully  ask  that  schedule  A, 
class  1,  subdivision  2,  be  amended  by  the  insertion  therein  of  the  fol- 
lowing :  "  Clerk  and  deputy  clerk  of  the  Board  of  Claims." 

Will  you  kindly  oblige  the  Commissioners  of  the  Board  of  Olaims 

by  submitting  the  communication,  at  the  earliest  time  practicable,  to 

the  Civil  Service  Commission,  and  ask  its  early  attention  to  the  same, 

as  said  Commissioners  are  desirous  of  appointing  a  deputy  clerk  as 

soon  as  possible^ 

Your  obedient  servant 

EDWIN  M.  HOLBROOK, 

CUrk  of  Board  of  ClamA, 
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STATE  OP  NEW  YORK: 

BoABD  OF  Claims,  Clebk's  Oitioe,         y 
Albany,  February  23, 1888.  j 
Glabbnob  B.  Anolb,  Esq., 

Secretary  of  New  York  Civil  Service  Commission: 

Snu —  Herewith  I  have  the  honor  to  transmit  to  you  a  copy  of  a 
communication  sent  by  me  to  the  Attomey-Gteiieral,  and  a  copy  of  his 
reply  thereto. 

The  correspondence  has  reference  to  the  classification  by  the  Civil 
Serrice  Commission  of  the  stenographer  of  the  Board  of  Claims, 
which  office  has  been  vacant  since  February  1, 1888,  Freeborn  G. 
Jewett,  who  had  been  said  stenographer  since  the  orgaoization  of  this 
board,  having  resigned  to  take  effect  on  that  day. 

The  opinion  of  the  Attorney-Qeneral  not  only  covers  that  of  the 
stenographer,  but  is  in  aid  of  the  position  of  the  Commissioners  of 
this  board  in  reference  to  this  board  being  in  fact  a  court  in  all  but 
its  name,  expressed  in  my  communication  to  you  under  date  of  Feb- 
ruary 20,  1888. 

Will  you  please  submit  this  communication,  with  the  accompanying 
papers,  to  the  Civil  Service  Commissioners. 

The  Commissioners  of  this  board  respectfully  request  that  rule  20, 
class  3,  subdivision  1,  be  amended  by  adding  "  Stenographer  of  the 
Board  of  Claims." 

Your  obedient  servant. 

E.  M.  HOLBROOK, 

Clerk  of  Board  of  Claims. 


Albany,  February  1,  1889. 
Hon.  Chablbs  F.  Tabor,  AUorney-General  : 

0  Sib. —  The  Commissioners  of  the  Board  of  Claims  are  of  the  opinion 
that  in  all  matters  with  which  they  have  jurisdiction  under  the 
statutes,  in  the  rules  of  evidence  to  be  observed  and  the  practice  and 
procedure  in  the  hearing  of  claims  and  appeals  (see  chapter  60,  Laws 
of  1884,  section  7,  amending  section  11  of  chapter  205,  Laws  of  1883), 
the  said  board  is  a  court  in  all  but  name. 

That  being  a  court  in  all  but  name,  within  the  jurisdiction  and 

powers  conferred  upon  it,  and  so  recognized  by  the  Legislature,  the 

Court  of  Appeals  and  those  doing  business  with  it,  it  should  be  so 

fecognized  by  the  Civil  Service  Commission. 
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In  the  opinion  of  the  Commissioners,  the  stenographer  of  the  Board 
of  Claims,  should  li>e  olassified  in  Schedule  C,  class  3,  subdivision  1,  of 
the  rules  and  regulations  of  the  Civil  Service  Commission  with  the 
** Stenographers  of  Courts**  Will  you  kindly  oblige  the  Commissioners 
of  the  Board  of  Claims  with  your  opinion  as  to  the  correctness,  or 
otherwise,  of  their  position  as  taken  above. 

An  early  reply  will  oblige 

Your  obedient  servant. 

E.  M.  HOLBROOK, 

•  Olerk  of  the  Board  of  Glaifns, 


STATE  OP  NEW  YORK  : 

Offioe  of  thb  Attobnet-Qiekbral^  1 

Albahy,  February  22, 1888.      '  J 
E.  M.  HoLBBOOK,  Esq., 

Glerk  of  the  Board  of  Claims :  ' 

Deab  Sib. —  Your  communication  of  the  twenty-first  inst.,  asking 
me  if,  in  my  opinion,  the  stenographer  of  the  Board  of  Claims  should 
be  placed  in  schedule  C,  class  3,  subdivision  1  of  the  rules  and  regu- 
lations of  the  Civil  Service  Commissioners,  with  that  of  stenographers 
of  courts,  has  been  duly  received. 

In  reply  thereto  I  beg  leave  to  state  that  inasmuch  as  the  Board  of 
Claims  performs  all  the  functions  and.  possesses  the  attributes  of  a 
court,  conducts  trials  in  the  same  manner,  is  governed  by  the  same 
rules  of  law,  and  is  recognized  by  the  Legislature  and 'Court  of 
Appeals  as  a  court  in  fact,  though  technically  not,  perhaps,  in  name  ; 
and  inasmuch  as  the  duties  of  the  stenographer  are  identical  with 
those  of  stenographers  of  courts  generally,  such  stenographer  should, 
in  my  opinion,  be  placed  in  the  same  schedule,  class  and  subdivision 
in  the  Civil  Service  that  stenographers  of  courts  are  placed. 

Very  respectfully  your  obedient  servant. 

CHARLES  R  TABOR, 

Atiomey-OeneraL 

At  a  meeting  of  the  Civil  Service  Commission  held  February  27, 
1888,  it  was 

Besolvedy  That  the  following  changes  in  the  rules  be  recommended 
to  the  Governor  for  approval: 

Besolvedt  That  in  view  of  the  facts  set  forth  in  the  communication 
of  the  clerk  of  the  Board  of  Claims,  Schedule  A,  class  1,  subdivision 


f^ 
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2  be  amended  by  the  insertion  therein  of  the  following:  "Clerk  and 
deputy  clerk'  of  the  Board  of  OlaimB." 

Besolved,  That  in  view  of  the  facts  set  forth  in  the  letter  from  the 
clerk  of  the  Board  of  Claims  under  date  of  February  28, 1888,  and  the 
correspondence  between  him  and  the  Attorney-General,  touching 
the  status  of  the  stenographer  of  the  Board  it  is  ordered  that  he  be 
classified  the  same  as  stenographers  of  courts. 

Attest:  CLARENCE  B.  ANGLE, 

Secretary, 
Approved  March  8,  1888. 

DAvm  B.  Hill, 

Oovemor. 


At  a  meeting  of  the  Civil  Service  Commission  held  April  27, 1888, 
it  was 

Besdvedy  That  the  positions  under  this  board  of  electrical  control 
be  classified  as  follows: 
Li  Schedule  A. 

The  chief  engineer. 

The  assistant  secretary. 
Li  Schedule  B. 

The  electrical  expert. 

The  inspectors  of  elecipcal  conductors. 

The  inspectors  of  underground  construction. 

The  stenographer. 

The  messenger. 

Attest:        CLARENCE  B.  ANGLE, 

Secretary, 
Approved  May  9, 1888. 

David  B.  Hill, 

Oixvemor. 

(See  opinion  of  Attorney-General,  Appendix  D,  page  271.) 


Ofpicb  op  the  Supbbintendent  op  State  Prisons,  ) 
Albany,  January  23,  1888.  j 

To  the  Honorable  the  GivU  Service  Commission : 

Gentlbicbn. —  The  clerical  force  of  this  office  is  limited  to  one  clerk 
and  one  messenger.  While  the  contract  system  was  the  method  of 
employment  in  the  prisons,  this  force  was  adequate,  as  the  clerk 
was  seldom  called    away  from  the  office  on  prison  business*    but 
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since  the  State  account  system  has  been  in  operation  the  work  of  the 
office  has  increased  four-fold,  and  the  clerk  and  myself  h&ve  often  to 
visit  the  prisons  at  the  same  time  and  are  obliged  to  leave  the  office 
entirely  in  the  charge  of  the  messenger  for  several  days  at  a  time  and 
entrust  him  with  important  and  confideixtial  matters;  in  fact,  the 
existing  conditions  compel  me  to  make  a  ''  confidential  man  "  of  him. 
The  messenger  who  has  been  in  the  office  for  several  years  haa 
become  very  uneasy  and  wants  a  change.  The  Bailroad  Commis- 
sioners have  passed  a  resolution  asking  his  transfer  to  a  like  position 
in  their  office  and  I  must  have  a  new  man.  You  will  readily  see  that 
it  would  be  a  source  of  constant  anxiety  to  me  to  have  in  my  office^ 
and  occupying  so  confidential  a  position,  a  young  man  of  whom  I 
knew  nothing;  and  in  view  of  this  and  the  fact  that  the  clerical  force 
of  this  department  is  so  small  that  it  is  difficult  to  get  along  even 
under  the  most  favorable  conditions,  can  you  not  consistently  so  class 
this  messenger  as  to  allow  me  to  select  a  young  man  from  among 
those  of  whose  ability  and  integrity  I  have  personal  knowledge  ? 

Very  respectfully. 

AUSTIN  LATHROP, 

Superintendent  of  State  Prisons. 


At  a  meeting  of  the  Civil  Service  Conunission,  held  on  the  25th  day 
of  January,  1888,  it  was 

Resolved,  That  in  view  of  the  facts  set  forth  in  the  communication 
from  the  Superintendent  of  State  Prisons,  dated  January  23, 1888,  and 
considering  the  limited  clerical  force  at  his  disposal  by  law  and  the 
confidential  character  of  the  employment  held  by  them,  this  Commis- 
sion respectfully  recommends  to  the  Governor  the  transfer  of  the 
possition  of  messenger  in  the  office  of  the  Superintendent  of  State 
Prisons  from  Schedule  B  to  Schedule  C. 

Attest:  CLARENCE  B.  ANGLE, 

Secretary, 
Approved  January  28,  1888. 

David  B.  Hnx, 
Oovemor. 


At  a  meeting  of  the  Civil  Service  Commission,  held  April  27, 1888, 
it  was 

Resolved,  That  subject  to  the  approval  of  the  Governor  the  resolu- 
tion adopted  by  this  Commission  September  20,  1886,  be  modified  so 
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as  to  read  **Be9olved,  That  three  application  clerks  in  the  office  of  the 

board  of  excise  of  the  city  of  New  York  be  classified  in  Schedule  0  of 

the  Stale  classification." 

Attest:        CLAKENCE  B.  ANGLE, 

Secretary. 
Approved  June  14,  1888.  • 

David  B.  Hill,  ' 

Ghvemor, 


J 


STATE  OF  NEW  YORK: 

Gomptbollbb's  Offios, 

Albany,  April  26, 1888. 

To  the  Honorable  Civil  Service  Commissioners  of  (he  State  of  New  York: 

Gentlbmbn. — I  beg  leave  to  request  you  to  transfer  ihe  following 
officials  of  this  department  to  Schedule  C  of  the  Civil  Service  lis^ 
viz.:  Chief  clerk  of  bureau  of  canal  affairs;  chief  tax  clerk  and  land 
(or  first  assistant)  tax  clerk. 

These  officials  hold  peculiarly  responsible  and  confidential  positions 
and  are  reqaired  to  possess  special  qualifications  for  their  several 
places  in  the  Civil  Service,  and  should  not  be  subject  to  general  Civil 
Service  rules. 

The  chief  clerk  of  the  bureau  of  canal  affairs  is  required  to  be  an 
expert  book-keeper  and  accountant,  and  to  possess  special  and 
thorough  knowledge  of  canal  finances  and  affairs,  including  invest- 
ments for  the  canal  funds  and  redemption  of  State  stocks.  He  keeps 
all  the  accounts  of  the  canal  department,  draws  aU  checks  for  drafts 
of  every  kind  on  the  Canal  Fund  and  his  relations  with  this  depart- 
ment are  continually  important  and  confidential. 

The  chief  tax  clerk  and  his  assistant  (or  land  clerk)  act  together  in 
the  administration  of  the  tax  department  and  have  the  responsible  care 
of  its  important  business. 

They  require  special  knowledge  and  qualifications  for  their  posi- 
tions and  especially  a  knowledge  of  the  laws  relating  to  taxation  and 
administration  of  the  tax  laws.  They  have  charge  of  all  the  business 
relating  to  unpaid  taxes  in  the  several  counties,  and  settlements  with 
county  treasurers  and  of  all  applications  for  redemption  and  cancel- 
lations in  cases  of  lands  sold  for  non-payment  of  taxes,  and  prepare  all 
cases  for  decision  by  the  Comptroller,  keep  the  accounts  for  unpaid 
taxes  in  the  several  counties,  and  are  in  constant  confidential  relations 
with  the  Comptroller  in  regard  to  these  matters. 
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The  positions  should  severally  be  placed  in  the  non-competiiiYe  list 
to  secure  the  independent,  intelligent  and  efficient  adminiBtration  of 
the  important  business  of  this  important  department  of  the  State 
goTernmeni 

I  therefore  respectfully  urge  that  these  positions  mentioned  be 
transferred  to  Schedule  0.        • 

Any  further  information  or  explanations  that  you  may  desire  I  will 

be  pleased  to  give  you  personally  at  a  meeting  of  your  Commission  at 

any  time.      I  remain 

Very  respectfully  yours. 

EDWARD  WEMPLE, 

Comptroller. 


At  a  meeting  of  the  Civil  Service  Commission  held  June  1, 1888,  it 
was 

Besolved,  That  it  is  respectfully  recommended  to  his  Excellency  the 
Governor  that  the  following  named  positions  in  the  office  of  the 
Comptroller  be  transferred  from  Schedule  B  to  Schedule  C  of  the 
State  classification,  viz. :  Chief  clerk  of  bureau  of  canal  affairs,  chief 
tax  clerk  and  land  (or  first  assistant)  tax  clerk.  Also,  that  the  follow- 
ing named  positions  in  the  office  of  the  Comptroller  be  transferred 
from  Schedule  C  to  Schedule  B,  viz. :  Stationery  and  document  clerk. 

Attest:        CLARENCE  B.  ANGLE, 

Secretary, 
Approved  June  5, 1888. 

David  B.  Hill, 

Governor. 


STATE  OF  NEW  YORK: 

Comptroller's  Office,  ^ 

Albany,  July  24, 1888. ) 

To  the  Honorable  the  Civil  Service  Commission  : 

Gentlemen. —  I  beg  leave  to  ask  that  your  honorable  body  will 
exempt  from  competitive  examination  the  position  of  tax  correspondent 
in  this  department,  at  present  vacant  The  place  in  question  is  one 
requiring  legal  attainments  and  special  aptitude  for  the  discharge  of 
its  duties.  The  incumbent  should  be  an  attorney  and  must  be 
familiar  with  the  laws  relating  to  real  estate;  he  must  be  possessed 
of  the  clerical  training  that  would  enable  him  to  draft  the  entire  and 
often-times  intricate  correspondence  of    the   tax  department.      He 
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should  be  ao  well  acquainted  with  the  subjects  upon  which  he  is 
constantly  required  to  act»  that  it  would  be  unnecessary  for  him  to  be 
dependent  upon  the  chief  clerk  or  Deputy  Comptroller  for  information 
and  instruction,  save  in  those  cases  where  their  authority  is  required. 
It  is  of  the  greatest  importance  to  the  OomptroUer  that  the  man 
occupying  this  position  be  one  on  whom  he  can  rely,  for  the  reason 
that  hundreds  of  searches  are  annually  required  from  this  depart- 
ment, and  to  each  of  these  he  is  compelled  to  attach  a  certificate  that 
he  '*  has  caused  a  search  and  examination  of  the  books  of  his  office  to 
be  made  by  a  competent  and  careful  clerk,"  and  to  the  tax  corres- 
pondent the  making  of  these  searches  is  entrusted.  Should  ftn  error 
occur  in  a  search  by  reason  of  the  carelessness  or  ignorance  of  a 
clerk,  the  pecuniary  loss  to  the  parties  interested  might  be  greats  to 
say  nothing  of  the  vexations  and  delays  that  would  ensue.  I  hope 
your  honorable  body  will  give  this  matter  your  most  deliberate 
consideration. 

Anc  ther  important  matter  I  desire  to  bring  before  the  Commission* 
I  hare  determined  to  constitute  a  new  desk,  whose  occupant  shall  be 
known  as  "  special  accountant,"  and  to  whom  shall  go  all  documents 
and  accounts  relating  to  the  disbursement  of  moneys  by  the  State 
prisons,  the  Onondaga  salt  springs  and  the  Asylum  for  Insane  Crimi- 
nals. In  addition  to.  these  duties  I  shall  give  to  his  charge  all  the 
accounts  of  the  Commissioners  of  the  United  States  Deposit  Fund. 
The  new  clerkship  will  be  one  of  the  most  responsible  in  this  depart- 
ment by  reason  of  the  magnitude  of  the  interests  which  are  inyolved. 
All  the  Touchers,  reports,  bank  and  other  statements,  estimates  and 
abstracts  of  the  prisons  at  Sing  Sing,  Auburn  and  Dannemora»  also  of 
the  insane  criminal  asylum  at  Auburn  and  the  salt  springs  at  Syra- 
cuse, the  vouchers  alone  numbering  about  12,000  annually,  will  come 
to  his  desk.  All  of  these  documents  should  receive  the  most  careful 
scrutiny,  for  the  sums  of  money  disbursed  by  them  reach  enormous 
proportions.  During  the  last  fiscal  year  the  expenditures  of  the 
prisons  alone  exceeded  $1,250,000,  the  disbursement  of  every  dollar 
of  which  should  be  dosely  watched.  The  accounts  of  the  Commis- 
sioners of  the  United  States  Deposit  Fund  now  amount  in  loans 
outstanding  and  bonds  to  over  $4,000,000.  These  duties  have  never 
had  that  careful  attention  which  I  desire  them  to  receive  on  account 
of  other  and  important  labor  required  of  the  clerks  to  whom  these . 
accounts  have  hitherto  gone. 

Considering  the  confidential  nature  of  the  services  to  be  expected 
from  the  official  in  guarding  the  expenditure  and  custody  of  sums  of 
money  of  such  volume,  I  am  confident  your  honorable  body  will 

40 
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agree  with  me  that  the  relations  between  this  appointee  and  his  chief 
will  forbid  the  intervention  of  a  competitive  examination  which  might 
only  offer  for  his  selection  a  list  of  names  of  total  strangers,  of  whose 
personal  qualifications  and  integrity  the  Comptroller  might  have  no 
sufficient  means  of  satisfactorily  informing  himself.  I  have  examined 
the  lists  on  file  in  the  Commission's  office  and  fail  to  discover  the  names 
of  any  persons  to  whom  I  would  willingly  entrust  these  i>osition& 

I  shall  be  glad  to  appear  before  the  Commission  at  any  time,  if  so 
requested,  and  explain  any  matters  touching  the  duties  of  the  new 
clerkship  they  may  desire. 

*  I  have  the  honor  to  be,  gentlemen. 

Yours  very  sincerely. 

EDWARD  "WEMPLE, 

(/omjp^rofier. 


At  a  meeting  of  the  State  Civil  Service  Commission  held  August  2, 
1888,  it  was 

Besolved,  That  this  Commission  recommends  to  his  Excellency  the 
Governor  the  approval  of  the  following  resolution: 

Besolved,  That  the  positions  of  tax  correspondent  and  special 
accountant  in  the  office  of  ComptroUer  be  included  in  class  2  of  the 
classified  service  and  enrolled  in  Schedule  C. 

Attest:  CLABENCE  R  ANOLE, 

Secretary. 
Approved  August  6, 1888. 

Davu)  B.  Hill, 

Oovemor. 


STATE  OP  NEW  YORK: 

Ofbicb  of  thb  SaoBETiLBT  OF  Statb»  ) 
Albaot,  Judy  8, 188a  ) 

asMTLEMEN. — I  dcsirc  to  rcspcctfully  call  your  attention  to  the 
wants  of  this  office  in  connection  with  the  disposition  of  public 
business. 

As  you  are  doubtless  aware,  a  large  portion  of  the  business  of  this 
office  arises  from  the  formation  of  corporations  under  the  general 
laws  of  this  State,  the  papers  connected  with  which  must  be  examined^ 
filed  and  recorded  in  this  office. 
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Many  of  the  papers  in  these  applications  for  incorporation  are 
%formal  and  carelessly  prepared,  while  others  are  artfully  drawn  with 
the  Tiew  to  evade  the  scope  of  general  acts  under  which  they  are  pre- 
pared, and  the  entire  corporation  business  requires  close  scrutiny  and 
much  correspondence. 

At  the  commencement  of  my  term  in  1886,  the  State  Civil  Service 
Commission  recognized  the  necessity  and  importance  of  granting  to 
the  Secretary  of  State  a  confidential  examiner  of  corporations,  to  be  an 
attomey-at-law. 

A  non-competitive  appointee  as  examiner,  selected  by  me  then,  has 
proved  of  great  use  in  the  administration  of  this  office. 

The  corporation  business  of  this  office  has  been  extended,  from  year 
to  year,  since  1885,  by  the  passage  of  new  general  acts  for  the  forma- 
tion of  corporations.  Several  new  general  corporation  acts  were  thus 
passed  in  each  of  the  years  1886  and  1887,  and  four  new  general 
corporation  acts  passed  in  1888,  while  the  older  corporation  acts*are 
being  extended  at  almost  every  session  of  the  Legislature. 

The  passage  of  an  act  in  1886  to  tax  corporations  for  the  privilege 
of  organization  has  also  materially  added  to  the  correspondence  and 
duties  of  this  office. 

The  income  of  the  office  of  Secretary  of  State  from  fees  for  the  past 
three  years  has  averaged  about  $22,000  annually,  largely  from  corpo- 
rations, making  the  office  substantially  self-sustaining  and  since  the 
passage  of  the  act  of  1886,  creating  a  corporation  franchise  tax,  the 
State  has  received  at  the  rate  of  over  $200,000  per  annum  from  busi- 
ness relating  to  corporations  (transacted  through  this  office. 

I  respectfully  request  the  appointment  of  an  assistant  corporation 
examiner,  and,  the  appointee  having  the  duties  of  a  confidential  and 
professional  character,  that  the  appointment  be  made  non-competitive. 

My  reason  for  asking  this  appointment  is  the  increase  of  business 
above  referred  to,  as  weU  as  the  fact  that  during  the  necessary  absence 
or  iUness  of  the  examiner  there  should  be  a  special  assistant  to  take 
up  and  perform  his  duties. 

In  this  connection,  and  in  case  your  board  should  agree  to  grant 
my  request,  I  respectfully  propose  the  name  of  Albert  Hager,  of  Home, 
for  such  assistant. 

Mr.  fiager  is  a  law  clerk  in  the  office  of  Scripture  &  Backus,  Rome, 
and  has  so  far  advanced  in  the  study  of  law  that  he  soon  will  be 
qualified  for  admission  to  the  bar. 

At  the  comparatively  small  salary  which  I  would  be  enabled  to  pay 
to  such  assistant,  within  my  appropriation  for  clerk  hire,  I  can  not 
expect  to  secure  the  services  of  a  practicing  attorney  of  experience. 
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The  gentleman  spoken  of  is  a  studious,  careful  and  industrious  youngs 
man,  and  in  case  you  should  grant  my  request  for  his  selection  by 
non-competitiye  appointment,  you  will  enable  me  to  carry  on  tke 
corporation  business  of  the  office  efficiently  and  in  the  best  interests 
of  the  State. 

I  am,  yours  very  truly. 

FREDERICK  COOK, 

Secretary  of  State. 

The  Honorable  Civil  Service  Commission,  Albany,  N.  Y. 


At  a  meeting  of  the  Civil  Service  Commission  held  July  19,  1888, 
it  was 

Besolved,  That  this  Commission  recommends  to  his  Excellency  the 
Governor  the  approval  of  the  following  resolution: 

Besolved,  That  the  position  of  assistant  corporation  examiner  in  the 
office  of  the  Secretary  of  State  be  included  in  class  2  of  the  classified 
service  and  enrolled  in  Schedule  C. 

Attest:  CLARENCE  B.  ANGLE, 

Secretary, 
Approved  July  20, 1888. 

David  B.  Hill, 

Oavemar. 


STATE  OP  NEW  YORK: 

Ofetge  of  Faotobt  Ihsfbotob,  ) 

Albaht,  August  8»  188a       f 
Hon.  Danibl  E.  SicnxKS, 

President  OivU  Service  Commissioners: 

Deab  Sib. —  The  duties  of  factory  inspector  require  that  he  visits 
from  time  to  time,  different  parts  of  the  State,  and,  therefore,  muetleaTe 
the  office  at  headquarters  in  charge  of  some  person  who  can  be 
trusted  to  open  and  examine  his  official  correspondence. 

I  find  it  impracticable  to  call  upon  one  of  the  deputies  for  that  work, 
as  that  would  take  him  from  important  labor. 

I  have  appointed,  temporarily.  Miss  Bertha  L.  Aachoff,  as  private 
secretary  and  assigned  her  the  duties  of  copying  documents,  type- 
writing, opening  and  examining  all  official  communicationB  in  my 
absence. 
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This  lady  is  a  good  writer,  in  both  the  English  and  German  languages, 
and  is  therefore,  very  valuable  in  the  office  for  that  reason.  I  would, 
therefore  respectfully  ask  that  your  honorable  board  take  such  action 
as  the  necessity  of  the  case  requires. 

Tours  very  respectfully. 

JAMES  CONNOLLY, 

Factory  Inspector, 


At  a  meeting  of  the  Oivil  Service  Oommission  held  August  22, 1888, 
it  was 

Besolved,  That  the  following  be  recommended  to  his  Excellency  the 
Governor  for  approval: 

Beaolved,  That  the  position  of  private  secretary  to  the  State  factory 
inspector  be  included  in  Schedule  C  of  the  State  classification. 

Attest:        OLABENOE  B.  ANGLE, 

Secretary. 
Approved  August  28, 1888. 

David  R  Hill, 

Oovemor. 
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APPENDIX  G. 


CIVIL   SERVICE    STATUTES,    AMENDED    BULES, 

REGULATIONS,  ETC. 

Oboaniz^tioh  of  thb  New  Yobk  Citil  Sebyiob  Coicmxssioh. 

Ckm^mimonerB, —  Daniel  K  Sickles,  New  York;  Q«orge  H.  Treadwell, 
Albany;  James  H.  Manning,  Albany. 

Officers^  etc. —  President,  Daniel  E.  Sickles;  chief  examiner,  John  B. 
Bile  J ;  secretary,  Clarence  B.  Angle;  clerk,  John  C.  Birdseye. 

General  office  in  Capitol,  Albany. 

Oeneral  Board  of  Examiners  at  Albany, —  chairman; 

Charles  W.  Cole,  Willis  R  Merriman,  Richard  G.  Milks,  P.  H.  MoQuade. 

THE  CIVIL  SERVICE  STATUTES. 

An  Act  to  regulate  and  improye  the  civil  service  of  the  State  of 
New  York  (chap.  354),  passed  May  4, 1883,  as  amended  by  chap- 
ter 367,  passed  May  24, 1884,  and  chapter  410,  passed  May  29, 
1884 

Sbotion  1.  The  Governor  is  authorized  to  appoint,  by  and  with  the 
advice  and  consent  of  the  Senate,  three  persons,  not  more  than  two 
of  whom  shall  be  adherents  of  the  same  party,  as  Civil  Service  Com- 
missioners, and  said  three  commissioners  shall  constitute  the  New 
York  Civil  Service  Commission.  They  shall  hold  no  other  official 
place  under  the  State  of  New  York.  The  Governor  may  remove  any 
commissioner;  and  any  vacancy  in  the  position  of  commissioner  shall 
be  BO  filled  by  the  Governor,  by  and  with  the  advice  and  consent  of 
the  Senate,  as  to  conform  to  said  conditions  for  the  first  selection  of 
commissioners.  The  three  commissioners  shall  each  receive  a  salary 
of  $2,000  a  year.  And  each  of  said  commissioners  shall  be  paid  his 
necessary  traveling  expenses  incurred  in  the  discharge  of  his  duty  as 
a  commissioner. 

§  2.  It  shall  be  the  duty  of  said  commission  : 

First.  To  aid  the  Governor,  as  he  may  request,  in  preparing  suit- 
able rules  for  carrying  this  act  into  effect;  and  when  said  rules  shall 
have  been  promulgated,  it  shall  be  the  duty  of  all  officers  of  the  State 
of  New  York,  in  the  departments  and  offices  to  which  any  such  rules 
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mB,j  i^late,  to  aid,  in  all  proper  ways,  in  carrying  said  roles,  and  any 
modification  thereof,  into  effect 

Second.  And,  among  other  things,  said  roles  shall  provide  and 
declare,  as  nearly  as  the  conditions  of  good  administration  will  war- 
ran  t|  as  follows: 

1.  For  open  competitive  examinations  for  testing  the  fitness  of 
applicants  for  the  poblic  service  now  classified  or  to  be  classified 
hereonder.  Soch  examinations  shall  be  practical  in  their  character 
and,  so  far  as  may  be,  shall  relate  to  those  matters  which  will  fairly 
test  the  relative  capacity  and  fitness  of  the  persons  examined  to  dis- 
charge the  doties  of  that  service  into  which  they  seek  to  be  appointed. 

2.  All  the  offices,  places  and  employments  so  arranged  or  to  be 
arranged  in  classes  shall  be. filled  by  selections  from  among  those 
graded  highest  as  the  resolts  of  soch  competitive  examinations. 

3.  There  shall  be  a  period  of  probation  before  any  absolute 
appointment  or  employment  aforesaid. 

4.  Promotions  from  the  lower  grades  to  the  higher  shall  be  on  the 
basis  of  merit  and  competition. 

5.  No  person  in  the  poblic  service  is  for  that  reason  onder  any 
obligation  to  contribote  to  any  political  fond,  or  to  render  any  polit- 
ical service,  and  no  person  shall  be  removed  or  otherwise  prejodiced 
for  refosing  to  do  so. 

6.  No  person  in  said  service  has  any  right  to  ose  his  official 
aothority  or  infioence  to  coerce  the  political  action  of  any  person 
or  body. 

7.  There  shall  be  non-competitive  examinations  when  competition 
may  not  be  foond  practical. 

8.  Notice  shall  be  given  in  writing  by  the  appointing  power  to  said 
commission  of  the  person  selected  for  appointment  or  employment 
from  among  those  who  have  been  examined,  of  the  place  of  resi- 
dence of  soch  persons,  of  the  rejection  of  any  soch  persons  after 
probation,  of  transfers,  resignations  and  removals,  and  of  the  date 
thereof,  and  a  record  of  the  same  shall  be  kept  by  said  commission. 
And  any  necessary  exceptions  from  said  eight  fondamental  pro- 
visions of  the  roles  shall  be  set  forth  in  connection  with  soch  roles, 
and  the  reasons  therefor  shall  be  stated  in  the  annoal  reports  of  the 
commission. 

Third,  Said  commission  shall,  sobject  to  the  roles  that  may  be 
made  by  the  Governor^  make  regolations  for,  and  have  control  of  soch 
examinations,  and,  throogh  its  members  or  the  examiners,  it  shall 
sopervise  and  preserve  the  records  of  the  same;  and  said  commission 
shall  keep  minotes  of  its  own  proceedings. 
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Fourih,  Said  commission  may  make  investigations  concerning  the 
facts,  and  may  report  upon  all  matters  touching  the  enforcement  and 
effect  of  said  rules  and  regulations,  and  concerning  the  action  of  any 
examiner  or  board  of  examiners  hereinafter  provided  for,  and  its  own 
subordinates,  and  those  in  the  public  service,  in  respect  to  the  ex0cu- 
tion  of  this  act;  and,  in  the  course  of  such  investigations,  each  com- 
missioner and  their  secretary  shall  have  power  to  administer  oaths. 

Fifih,  Said  commission  shall  make  an  annual  report  to  the  Governor 
for  transmission  to  the  Legislature,  showing  its  own  action,  the  rules 
and  regulations  and  the  exceptions  thereto  in  force,  the  practical 
effects  thereof,  and  any  suggestions  it  may  approve  for  the  more 
e^ectual  accomplishment  of  the  purposes  of  this  act. 

'*'  §  3.  Said  commission  is  authorized  to  employ  a  chief  examiner,  a 
part  of  whose  duty  it  shall  be,  under  its  direction,  to  act  with  the 
examining  boards  so  far  as  practicable,  whether  at  Albany  or  else- 
where, and  to  secure  accuracy,  uniformity  and  justice  in  all  their 
proceedings,  which  shall  be  at  all  times  open  to  him.  The  chief 
examiner  shall  be  entitled  to  receive  a  salary  at  the  rate  of  $3,600  a 
year,  and  he  shall  be  paid  his  necessary  traveling  expenses  incurred 
in  the  discharge  of  his  duty.  The  commission  is  authorized  to 
employ  a  secretary,  who  may  be  one  of  its  own  number,  who 
shall  receive  a  compensation  of  $1,000  per  annum,  and  who 
shall  also  be  paid  his  necessary  traveling  expenses  incurred  in 
the  discharge  of  his  duty,  and  also  a  person  to  act  as  stenog- 
rapher and  copyist,  who  shall  be  entitled  to  receive  a  compen- 
sation of  $1,000  a  year,  or  in  its  discretion,  may  from  time 
to  time  employ  stenographers  and  copyists  at  an  expense  not 
to  exceed  in  the  aggregate  the  sum  of  $1,000  a  year.  The  com- 
mission may  appoint  a  messenger,  to  act  also  as  clerk,  at  a  salary 
not  exceeding  $900  a  year,  and  may  dismiss  him  at  pleasure. 
The  commission  may,  at  Albany,  and  in  any  other  part  of  the  State 
where  examinations  are  to  take  place,  designate  and  select  a  suitable 
number  of  persons  in  the  official  service  of  the  State  of  New  York, 
after  consulting  the  head  of  the  department  or  office  in  which  such 
person  serves,  or,  in  its  discretion,  persons  not  in  the  official  service, 
to  be  members  of  boards  of  examiners,  and  may  at  any  time  substitute 
any  other  person  in  or  out  of  such  service  in  place  of  any  one  so 
selected.  Any  person  not  at  the  time  in  the  official  service  of  the 
State,  or  of  any  political  division  thereof,  serving  as  a  member  of  the 
board  of  examiners,  shall  be  entitled  to  compensation  for  every  day 

*  As  amended  by  section  1  of  chapter  357,  passed  May  24, 1884. 
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actually  and  necessarily  spent  in  the  discharge  of  his  duty  as  exam- 
iner at  the  rate  of  five  dollars  a  day;  but  the  aggregate  compensation 
of  any  such  examiner  shall  not  exceed  $100  in  any  year.  It  shall  be 
the  duty  of  the  officers  of  the  State  of  New  York,  or  of  any  political 
division  thereof,  at  any  place  outside  of  the  city  of  Albany  where 
examinations  are  directed  by  said  rules  or  by  said  board  to  be  held 
to  allow  the  reasonable  use  of  the  public  buildings,  and  to  light  and 
heat  the  same  for  holding  such  examinations,  and  in  all  proper  ways 
to  facilitate  the  same. 

*  §  4.  It  shall  be  the  duty  of  the  trustees  of  public  buildings,  desig- 
nated by  chapter*  349  of  the  Laws  of  1883,  to  cause  suitable  and 
convenient  rooms  and  accommodations  to  be  assigned  or  provided, 
and  to  be  furnished,  heated  and  lighted,  at  the  city  of  Albany,  for 
carrying  on  the  work  of  said  commission  and  said  examinations,  and 
said  commission  may  order  the  necessary  stationery,  postage  stamps, 
an  official  seal  and  other  articles  to  be  supplied,  and  the  necessary 
printing  to  be  done  for  its  official  use.  And  the  cost  and  expense 
thereof,  and  the  several  salaries,  compensations  and  necessary 
expenses  of  the  commission,  upon  the  same  being  stated  in  detail  and 
verified  by  affidavit,  as  the  Comptroller  may  direct,  shall  be  paid 
monthly  from  any  money  in  the  treasury  not  otherwise  appropriated. 

f  §  5.  Any  commissioner,  examiner,  copyist,  or  messenger  herein 
mentioned,  or  any  other  person  who  shall  willfully  and  corruptly, 
by  himself  or  in  cooperation  with  one  or  more  persons,  defeat, 
deceive  or  obstruct  any  person  in  respect  of  his  or  her  right  of  exam- 
ination according  to  any  rules  or  regulations  prescribed  pursuant  to 
the  provisions  of  this  act,  or  who  shall  willfully,  corruptly  and  falsely 
mark,  grade,  estimate,  or  report  upon  the  examination  or  proper 
standing  of  any  person  examined  pursuant  to  the  provisions  of  this 
act,  or  aid  in  so  doing,  or  who  shall  willfully  and  corruptly  make 
any  false  representations  concerning  the  same,  or  concerning  the 
person  examined,  or  who  shall  willfully  and  corruptly  furnish  to  any 
person  any  special  or  secret  information  for  the  purpose  of  either 
improving  or  injuring  the  prospects  or  chances  of  any  person  so 
examined,  or  to  be  examined,  shall  for  each  offense  be  deemed  guilty 
of  a  misdemeanor. 

§  6.  Within  four  months  after  the  expiration  of  the  present  session 
of  the  Legislature,  it  shall  be  the  duty  of  the  Governor  to  cause  to  be 
arranged  in  classes  the  several  clerks  and  persons  employed  or  being 

*  As  amended  by  section  2  of  chapter  357,  passed  May  24, 1884. 
t  As  amended  by  section  1  of  chapter  410,  passed  May  29, 1884. 
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in  the  public  service,  for  the  purposes  of  the  examination  herein  pro- 
Tided  for,  and  he  shall  include  in  one  or  more  of  such  classes,  so  far 
as  practicable,  all  subordinate  places,  clerks  and  officers  in  the  public 
service  of  the  State. 

§  7.  After  the  texmination  of  eight  months  from  the  expiration  of 
the  present  session  of  the  Legislature,  no  officer  or  clerk  shall  be 
appointed,  and  no  person  shall  be  admitted  to  or  be  promoted  in 
either  of  the  said  classes  now  existing,  or  that  may  be  arranged 
hereunder  pursuant  to  said  rules,  until  he  has  passed  an  examination, 
or  is  shown  to  be  specially  exempted  from  such  examination  in  con- 
formity herewith.  No  elective  officer,  and  no  person  merely  employed 
as  a  laborer  or  workman,  shall  be  required  to  be  classified  hereunder; 
nor  unless  by  the  direction  of  the  Senate,  shall  any  person  who  has 
been  nominated  for  confirmation  by  the  Senate,  be  required  to  be 
classified  or  to  pass  an  examination. 

*  §  8.  The  mayor  of  each  city  in  this  State  is  authorized  and  is 
hereby  directed  to  prescribe  such  regulations  for  the  admission  of 
persons  into  the  civil  service  of  such  city  as  may  best  promote  the 
efficiency  thereof  and  ascertain  the  fitness  of  candidates  in  respect  to 
character,  knowledf^re  and  ability  for  the  branch  of  the  service  into 
which  they  seek  to  enter,  and  for  this  purpose  he  shall,  from  time  to 
time,  employ  suitable  persons  to  conduct  such  inquiries  and  make 
examinations,  and  shall  prescribe  their  duties  and  establish  regula- 
tions for  the  conduct  of  persons  who  may  receive  appointment  in  the 
said  service.  And  the  regulations  so  to  be  prescribed  shall,  ambng 
other  things,  provide  and  declare  as  in  the  second  subdivision  of  the 
second  section  of  this  act  is  provided  and  declared  in  reference  to 
regulations  for  admission  to  the  civil  service  of  the  State.  Within 
two  months  after  the  passage  of  this  act,  it  shall  be  the  duty  of  each 
of  said  mayors  in  and  by  such  regulations  to  cause  to  be  arranged 
in  classes  the  several  clerks  and  persons  employed  or  being  in  the 
public  service  of  the  city  of  which  he  is  mayor,  and  he  shall  include 
in  one  or  more  of  such  classes,  so  far  as  practicable  for  the  purposes 
of  the  examination  herein  provided  for,  all  subordinate  clerks  and 
officers  in  the  public  service  of  the  said  city  to  whom  his  power 
under  this  act  extends.  After  the  termination  of  three  months  from 
the  passage  of  this  act  no  officer  or  clerk  shall  be  appointed,  and  no 
person  shall  be  admitted  to  or  be  promoted  in  either  of  the  said 
classes  now  existing  or  that  may  be  arranged  hereunder  pursuant  to 
said  rules,  until  he  has  passed  the  examination,  or  is  shown  to  be 


*  As  amended  by  section  2  of  chapter  410,  passed  May  29, 1884. 
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exempted  from  such  examination,  in  conformity  with  such  regula- 
tions. Such  regulations  hereinafter  prescrihed  and  established,  and 
any  subsequent  modification  thereof,  shall  take  effect  upon  the 
approval  of  the  New  York  Civil  Service  Commission^  Officers 
elected  by  the  people,  and  the  subordinates  of  any  such  officer,  for 
whose  errors  or  violation  of  duty  said  officer  is  financially  responsi- 
ble, and  the  head  or  heads  of  any  department  of  the  qity  govern- 
ment, and  persons  employed  in  or  who  seek  to  enter  the  public 
service  under  the  educational  departments  of  any  city,  and  any  sub- 
ordinate officer  who,  by  virtue  of  his  office,  has  personal  custody 
of  public  moneys  or  public  securities,  for  the  safe-keeping  of 
which  the  head  of  an  office  is  under  official  bonds,  shall  not  be 
subject  to  the  regulations  prescribed  pursuant  to  this  section,  nor 
shall  any  regulations  contravene  an  existing  statute  relating  to 
entrance  to  said  service.  It  shall  be  the  duty  of  all  those  in  the 
official  service  of  any  such  city  to  conform  to  and  comply  with  any 
regulations  made  pursuant  to  this  act,  and  to  aid  and  facilitate  in  all 
reasonable  and  proper  ways  the  enforcement  of  all  regulations  and 
the  holding  of  all  examinations  which  may  be  required  under  the 
authority  conferred  by  this  section.  But  the  authority  by  this  sec- 
tion conferred  shall  not  be  so  exercised  as  to  take  from  any  police- 
man or  fireman  any  right  or  benefit  conferred  by  law,  or  existing 
under  any  lawful  regulation  of  the  department  in  which  he  serves. 
And  all  examinations  herein  authorized  shall  be  public,  and  all  regu- 
lations shall  be  published,  and,  with  aU  the  proceedings  and  papers 
connected  with  said  examinations,  shall  be  at  all  times  subject  to  the 
inspection  of  said  commission  and  its  agents;  and  said  commission 
shall  set  forth  in  its  reports  the  character  and  practical  effects. of  such 
examinations,  together  with  its  views  as  to  the  improvement  and 
extension  of  the  same,  and  also  copies  of  all  regulations  made  under 
the  authority  hereby  conferred.* 

§  9.  No  recommendation  of  any  person  who  shall  apply  for  office  or 
place  under  the  provisions  of  this  act  which  may  be  given  by  any 
Senator  or  Member  of  Assembly,  or  officer  confirmed  by  the  Senate, 
or  judge  of  any  court,  except  as  to  the  character  or  residence  of  the 
applicant,  shall  be  received  or  considered  by  any  person  con*cemed  in 
making  any  examination  or  appointment  under  this  act. 

(§  10.  Eepealed  by  §  7  of  chapter  357,  passed  May  24,  1884.) 
fl  11.  No  officer,  agent,  clerk  or  employe  under  the  government  of 
the  State  of  New  York  or  any  political  division  thereof  shall,  directly 

*  See  section  3  of  chapter  410,  passed  May  29, 1884. 

t  As  amended  by  section  3  of  chapter  357,  passed  May  24, 1884. 
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or  indirectly,  use  his  authority  or  official  influence  to  compel  or  induce 
any  other  officer,  clerk,  agent  or  employe  under  said  government,  or 
any  political  division  thereof,  to  pay  or  promise  to  pay  any  political 
assessment  Every  said  officer,  agent  or  clerk,  who  may  have  charge 
or  control  in  any  building,  office  or  room  occupied  for  any  purpose  of 
said  government,  or  any  said  division  thereof,  is  hereby  authorized  to 
prohibit  the  entry  of  any  person,  and  he  shall  not  consent  that  any 
person  enter  the  same  for  the  purpose  of  therein  making,  collecting, 
receiving  or  giving  notice  of  any  political  assessment;  and  no  person 
shall  enter  or  remain  in  any  said  office,  building  or  room,  or  send  or 
direct  any  letter  or  other  writing  thereto,  for  the  purpose  of  giving 
notice  of,  demanding  or  collecting,  nor  shall  any  person  therein  give 
notice  of,  demand,  collect  or  receive  any  such  assessment;  and  no 
person  shall  prepare  or  make  out,  or  take  any  part  in  preparing  or 
making  out,  any  political  assessment,  subscription  or  contribution 
with  the  intent  that  the  same  shall  be  sent  or  presented  to  or  col- 
lected of  any  officer,  agent  or  employe,  subject  to  the  provisions  of 
this  aot^  under  the  government  of  the  State  of  New  York,  or  that  of 
any  political  division  thereof,  and  no  person  shall  knowingly  send  or 
present  any  political  assessment,  subscription  or  contribution  to  or 
request  its  payment  of  any  said  officer,  agent  or  employe. 

■*  §  12.  Any  person  who  shall  be  guilty  of  violating  any  provision 
of  the  last  section  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall 
on  conviction  thereof  be  punished  by  a  fine  not  less  than  fifty  dollars 
and  not  exceeding  one  thousand  dollars,  or  by  imprisonment  for  a 
term  not  exceeding  six  months,  or  by  both  such  fine  and  imprison- 
ment»  in  the  discretion  of  the  court. 

§  13.  No  recommendation  or  question  under  the  authority  of  this 
act  shall  relate  to  the  political  opinions  or  affiliations  of  any  person 
whatever. 

§  14  Whoever  while  holding  any  public  office,  or  in  nomination  for, 
or  while  seeking  a  nomination  or  appointment  for  any  public  office, 
shall  corruptly  use  or  promise  to  use,  whether  directly  or  indirectly, 
any  official  authority  or  influence  (whether  then  possessed  or  merely 
anticipated)  in  the  way  of  conferring  upon  any  person,  or  in  order  to 
secure  or  aid  any  person  in  securing  any  office  of  public  employment, 
or  any  nomination,  confirmation,  promotion  or  increase  of  salary,  upon 
the  consideration  or  condition  that  the  vote  or  political  influence  or 
action  of  the  last-named  person,  or  any  other,  shall  be  given  or  used 
in  behalf  of  any  candidate,  officer  or  party,  or  upon  any  other  corrupt 

*  As  amended  by  section  4  of  chapter  367,  passed  May  24, 1884. 
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condition  or  consideration,  shall  be  deemed  guilty  of  bribery  or 
attempt  at  bribery.  .  And  whoever,  being  a  public  officer,  or  having  or 
claiming  to  have  any  authority  or  influence  for  or  affecting  the 
nomination,  public  employment,  confirmation,  promotion,  removal  or 
increase  or  decrease  of  salary  of  any  public  officer,  shall  corruptly  use 
or  promise  or  threaten  to  use  any  such  authority  or  influence,  directly 
or  indirectiy,  in  order  to  coerce  or  persuade  the  vote  or  political 
action  of  any  citizen,  or  the  removal,  discharge  or  promotion  of  ahy 
officer  or  public  employe,  or  upon  any  other  corrupt  consideration, 
shall  also  be  guilty  of  bribery  or  of  an  attempt  at  bribery.  And  every 
person  found  guilty  of  such  bribery  or  an  attempt  to  commit  the 
same,  as  aforesaid,  shall,  upon  conviction  thereof,  be  liable  to  be 
punished  by  a  fine  of  not  less  than  one  hundred  dollars  nor  more  than 
three  thousand  dollars,  or  to  be  imprisoned  not  less  than  ten  days  nor 
more  than  two  years,  or  to  both  said  fine  and  said  imprisonment  in  the 
discretion  of  the  court  The  phrase  "  public  officer  "  shall  be  held  to 
include  all  public  officials  in  this  State,  whether  paid  directly  or 
indirectly  from  the  public  treasury  of  the  State,  or  from  that  of  any 
political  division  thereof ,  or •  by  fees  or  otherwise;  and  the  phrase 
"  public  employe  "  shall  be  held  to  include  every  person  not  being  an 
officer  who  is  paid  from  any  said  treasury. 

§  16.  A  majority  of  the  members  of  said  board  shall  constitute  a 
quorum,  but  a  less  number  may  adjourn  from  day  to  day.  Said  com- 
mission, when  organized,  shall  immediately  inquire  into  the  methods 
of  appointment^  removal,  terms  of  service,  duties,  compensation  and 
numbers  of  all  clerks,  employes  or  subordinate  officers  of  any  nature 
whatsoever,  either  to  this  State  or  of  cities  or  counties  therein  having  a 
population  exceeding  fifty  thousand  inhabitants,  who  are  not  by  exist- 
ing laws  appointed  by  the  Governor  of  the  State  or  by  the  mayor  of 
any  city,  or  elected  by  the  people;  and  whenever  the  action  of  political 
parties  or  the  public  acts  of  official  servants  are  in  any  wise  affected, 
and  if  so  to  what  degree,  by  the  present  methods  of  such  appoint- 
ments, tenure  of  office^  removals  and  compensations,  and  whether 
the  public  interest  would  or  would  not  be  advanced  by  prescribing 
competitive  tests  of  standards  of  appointment  for  any  or  all  of  such 
subordinate  public  servants,  in  addition  to  those  who  are  herein* 
before  included,  and  if  so,  the  nature  and  extent  of  such  tests  or 
standards;  and  whether  any  abuses  exist  in  connection  with  the 
existing  practices  touching  said  appointment,  tenures,  compensations 
or  removals  that  require  reform,  or  that  may  be  abated  by  legisla- 
tion or  otherwise.  Said  commission  may  also  further  extend  its 
inquiries  so  far  as  to  enable  it  to  report  whether  any  and  if  so  what 
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legislation  is  expedient,  relative  to  the  methods  of  compensation  of 
all  county  officers  and  their  subordinates  in  this  State. 

*  §  16.  Said  commission  shall  have  like  power  to  secure  by  its 
subpoena,  the  attendance  and  testimony  of  witnesses,  and  the  pro- 
duction of  books  and  papers,  pertinent  to  the  inyestigations  and 
inquiries  hereby  authorized,  to  that  prescribed  in  and  by  chapter  three 
hundred  and  fifty-three  of  the  Laws  of  eighteen  hundred  and  eighty- 
two,  for  the  conmiission  thereby  constituted  in  the  execution  of  its 
duties  as  in  said  act  last  mentioned;  and  witnesses  and  officers  to 
subpoena  and  secure  the  attendance  of  witnesses  before  said  commis- 
sion shall  be  entitled  to  the  same  fees  as  are  allowed  witnesses  in 
ciTil  courts  in  courts  of  record.  Such  fees  need  not  be  prepaid,  but 
the  Comptroller  shall  draw  his  warrant  for  the  payment  of  the 
amount  thereof,  when  the  same  shall  have  been  certified  to  by  the 
president  of  the  commission,  and  duly  proved  by  affidavit  or  other- 
wise to  the  satisfaction  of  the  said  Comptroller;  and  all  State,  county, 
town,  municipal  and  other  officers  and  their  deputies,  clerks,  sub* 
ordinates  and  employes  shall  afford  the  said  board  all  reasonable 
facilities  in  conducting  the  inquiries  specified  in  this  act,  and  give 
inspection  to  said  board  of '  all  books,  papers  and  documents  belong- 
ing, or  in  anywise  appertaining  to  their  respective  offices,  and  also 
shall  produce  said  books  and  papers,  and  shall  attend  and  testify 
when  required  to  do  so  by  said  commission. 

§  17.  Said  commissioners  hereinbefore  named,  or  in  case  of  vacancy 
from  among  their  number  by  declination,  resignation  or  otherwise, 
a  successor  commissioner,  to  be  appointed  by  the  Governor,  shall 
qualify  by  filing  with  the  Secretary  of  State  an  oath  to  perform  faith- 
fully the  duties  of  such  commissioner.  Each  commissioner  shall 
receive  the  compensation  hereinbefore  provided,  together  with  his 
actual  traveling  expenses  in  the  discharge  of  his  duties  as  such  com- 
missioner, the  said  salaries  and  expenses,  together  with  the  other 
necessary  expenses  of  said  board,  to  be  approved  by  the  Comptroller 
and  thereafter  paid  out  of  the  treasury  of  the  State;  and  the  sum  of 
fifteen  thousand  dollars,  or  so  much  thereof  as  may  be  necessary,  is 
hereby  appropriated  out  of  any  moneys  in  the  State  treasury  not  other- 
wise appropriated  for  the  purposes  stated  in  this  acL 

*  As  amended  by  section  5,  of  chapter  357,  passed  May  24, 1884. 
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SUPPLEMBNTABT  PBOVISIONS. 

Chapter  357. 

An  Aot  to  amend  chapter  three  hundred  and  fifty-four  of  the  Laws 
of  eighteen  hundred  and  eighty-three,  entitled  "An  act  to  regulate 
and  improve  the  civil  service  of  the  State  of  New  York.'* 

• 

PAsaED  May  24, 1884  ;  three-fifths  being  present 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Aaaembly, 
do  enact  as  follows : 

Section  1.  (Amends  section  three  of  chapter  three  hundred  and 
fifty-four,  Laws  of  eighteen  hundred  and  eighty-three.) 

§  2.  (Amends  section  four  of  chapter  three  hundred  and  fifty-four. 
Laws  of  eighteen  hundred  and  eighty-three.) 

§  3.  (Amends  section  eleven  of  chapter  three  hundred  and  fifty- 
four.  Laws  of  eighteen  hundred  and  eighty-three.) 

§  4.  (Amends  section  twelve  of  chapter  three  hundred  and  fifty* 
four,  Laws  of  eighteen  hundred  and  eighty- three.) 

§  5.  (Amends  section  sixteen  of  chapter  three  hundred  and  fifty- 
four.  Laws  of  eighteen  hundred  and  eighty-three.) 

§  6.  The  sum  of  one  thousand  dollars  is  hereby  appropriated  out  of 
any  unexpended  balance  in  the  treasury,  to  meet  any  expense  incurred 
by  section  five  of  this  act;  which  expense  the  treasurer  shall  pay  on 
the  warrant  of  the  Comptroller. 

§  7.  Section  ten  of  said  act  is  hereby  repealed.'*' 

§  8.  The  election  officers  now  in  office,  and  the  inspectors  of  election 
and  poll  clerks  shall  be  exempt  from  examination  in  accordance  with 
the  act  hereby  amended,  or  the  amendments  thereof,  and  it  shall  be 
the  duty  of  the  commissioners  and  mayors  of  cities  so  to  provide  in 
regulations  made  under  said  act. 

§  9.  This  act  shall  take  effect  immediately. 

r 

*  Refers  to  section  ten  of  chapter  three  hundred  and  fifty-four.  Laws  of 
eighteen  hundred  and  eighty-three. 
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Chapteb  410. 

Ai$r  Act  to  amend  chapter  three  hundred  and  fifty-four  of  the  Laws 
of  eighteen  hundred  and  eighty-three,  entitled  ''An  act  to  regu- 
late and  improve  the  civil  service  of  the  State  of  New  York." 

Passed  May  29,  1884;  three-fifths  being  present 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly y 
do  enact  as  folloios : 

Section  1.  (Amends  section  eight  of  chapter  three  hundred  and 
fifty-four,  Laws  of  eighteen  hundred  and  eighty-three.) 

§  2.  (Amends  section  eight  of  chapter  three  hundred  and  fifty-four, 
Laws  of  eighteen  hundred  and  eighty -three.) 

§  3.  Where,  before  the  passage  of  this  act,  the  mayor  of  any  city 
herein  mentioned  has  prescribed  regulations  pursuant  to  the  power 
given  him  by  the  act  hereby  amended,  such  regulations  shall  be 
deemed  to  be  established  and  prescribed  and  to  be  operative  as  if 
established,  prescribed  and  approved  under  the  provisions  of  the  said 
act  as  hereby  amended;  and  the  examiners  who,  before  the  passage  of 
this  act,  have,  by  the  mayor  of  any  such  city«  been  appointed  or  desig- 
nated under  the  provisions  of  the  said  act,  shall  be  deemed  to  be 
appointed  and  to  have  all  the  powers  and  duties  which  they  would 
have  if  appointed  under  the  provisions  of  the  said  act  as  hereby 
amended. 

§  4.  In  grateful  recognition  of  the  services,  sacrifices  and  sufferings 
of  persons  who  served  in  the  army  or  navy  of  the  United  States  in  the 
late  war,  and  have  been  honorably  discharged  therefrom,  they  shall 
be  preferred  for  appointment  to  positions  in  the  civil  service  of  the 
State  and  of  the  cities  affected  by  this  act,  over  other  persons  (of 
equal  standing)  as  ascertained  under  this  act,  and  the  act  hereby 
amended,  and  the  person  thus  preferred  shall  not  be  disqualified  from 
holding  any  position  in  said  civil  service  on  account  of  his  age  nor  by 
reason  of  any  physical  disability,  provided  such  disability  does  not 
render  him  incompetent  to  perform  the  duties  of  the  position  applied 
for. 
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Chapter  29. 

An  Act  to  amend  chapter  four  hundred  and  ten  of  the  Laws  of 

one  thousand  eight  hundred  and  eighty-four,  entitled  "An  act 

to  amend  chapter  three  hundred  and  fifty-four  of  the  Laws  of 

one  thousand  eight  hundred  and  eighty-three,  entitled  'An  act 

to  regulate  and  improve  the  civil  service  of  the  State  of  New 

York' " 

Passed  March  1, 1886 ;  three-fifths  being  present. 

The  People  of  the  State  of  New  York,  represented  in  Senaieand  Assembly, 
do  enact  as  follows : 

Section  1.  Section  four  of  chapter  four  hundred  and  ten  of  the 
Laws  of  -  eighteen  hundred  and  eighty-four,  entitled  "An  act  to 
amend  chapter  three  hundred  and  fifty-four  of  the  Laws  of  eighteen 
hundred  and  eighty-three,  entitled  'An  act  to  regulate  and  improte 
the  civil  service  of  the  State  of  New  York,' "  is  hereby  amended  so  as 
to  read  as  follows  : 

§  4.  Li  grateful  recognition  of  the  services,  sacrifices  and  suffer- 
ings of  persons  who  served  in  the  army  or  navy  of  the  United 
States  in  the  late  war,  and  have  been  honorably  discharged  there- 
from, they  shall  be  certified  as  such  by  the  commissioners,  board  or 
officers  authorized  to  report  names  for  appointment,  to  the  appoint- 
ing officer,  or  other  appointing  power,  and  shall  be  preferred  for 
appointment  to  positions  in  the  civil  service  of  the  State,  and  of 
the  cities  affected  by  this  act  and  the  several  acts  hereby  amended, 
over  all  other  persons,  though  graded  lower  than  others  so  examined 
and  reported,  provided  their  qualifications  and  fitness  shall  have 
been  ascertained  as  provided  under  this  act,  and  the  several  acts 
hereby  amended,  and  the  person  thuB  preferred  shall  not  be  disquali- 
fied from  holding  any  position  in  said  civil  service  on  account  of  his 
age,  nor  by  reason  of  any  physical  disability,  provided  such  age  or 
disability  does  not  render  him  incompetent  to  perform  the  duties  of 
the  position  applied  for. 

§  2.  Said  chapter  four  hundred  and  ten  of  the  Laws  of  eighteen 
hundred  and  eighty-four  is  hereby  amended  by  adding  thereto  the 
following  : 

§  5.  Whenever  it  shall  appear  after  a  [competitive  examination  for 
appointment  to  a  position  in  the  civil  service  of  the  State,  or  of 
the  cities  affected  by  this  act,  and  the  several  acts  hereby  amended, 
that  more  than  one  such  honorably  discharged  soldier  or  sailor  is 
qualified  to  fill  the  same,  the  commissioners,  board  or  officer 
authorized  to  report  names  for  appointoCi^^t  6h<dl  certify  t6  the 
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appointmg  officer,  or  the  appointing  power,  all  of  such  honorably 
discharged  soldiers  or  sailors  whose  qualifications  and  fitness  have 
been  ascertained  as  aforesaid,  specifying  their  respectiye  grades  in 
such  examination;  provided,  however,  that  when  more  than  three  of 
such  honorably  discharged  soldiers  or  sailors  shall  be  so  found  dtdy 
qualified  for  appointment  to  such  positions,  there  shall  be  certified  for 
such  appointment  not  more  than  two  names  in  excess  of  the  number 
of  places  to  be  filled,  and  in  all  such  cases  the  appointment  shall  be 
made  from  among  those,  not  exceeding  three  in  number,  being  so 
certified,  who  are  graded  highest,  as  the  result  of  such  examination. 
§  3.  This  act  shall  take  effect  immediately. 


Chapteb  464 

Kb  Act  to  amend  chapter  three  hundred  and   twelve   of  the 

Laws  of  eighteen  hundred  and  eighty-four,  entitled  "An  act 

respecting  the  employment  of   honorably  discharged  Union 

soldiers  and  sailors  in  the  public  service  of  the  State  of  New 

York" 

Passed  May  25, 1887 ;  three-fifths  being  present. 

The  People  of  the  ^State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows  : 

Section  1.  Chapter  three  hundred  and  twelve  of  the  Laws  of 
eighteen  hundred  and  eighty-four,  entitled  "An  act  respecting  the 
employment  of  honorably  discharged  Union  soldiers  and  sailors  in 
the  public  service  of  the  State  of  New  York,"  is  hereby  amended  so 
as  to  read  as  follows: 

§  1.  In  every  public  department  and  upon  all  public  works  of  the 
State  of  New  York,  and  of  the  cities,  towns  and  villages  thereof,  and 
also  in  non-compelitive  examinations  under  the  civil  service  laws, 
rules  or  regulations  of  the  same  wherever  they  apply,  honorably  dis- 
charged Union  soldiers  and  sailors  shall  be  preferred  for  appointment 
and  employment;  age,  loss  of  limb  or  other  physical  impairment 
which  does  not,  in  fact,  incapacitate,  shall  not  be  deemed  to  disqualify 
them,  provided  they  possess  the  business  capacity  necessary  to 
discharge  the  duties  of  the  position  involved. 

§  2.  All  officials  or  other  persons  having  power  of  appointment  tq 
or  employment  in  the  public  service  as  set  forth  in  the  first  section  of 
this  act,  are  charged  with  a  faithful  compliance  with  its  terms,  both  in 
letter  and  spirit,  and  a  failure  therein  shall  be  a  misdemeanor. 

§  3.  This  act  shall  take  effect  immediately. 

53 
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Chapteb  119. 

An  Aot  relating  to  employes  of  the  yarious  cities  and  connties  of 

the  State. 

Appboyed  by  the  Goyemor  April  10, 1888.  Passed,  three-fifths  being 
present 

The  People  of  the  Stale  of  New  York,  represented  inSenate  and  Assembly^ 
do  enact  as  follows : 

Section  1.  No  person  holding  a  position  by  appointment  in  any  city 
or  county  of  this  State,  receiying  a  salary  from  snch  city  or  county 
(unless  he  has  been  appointed  for  a  definite  term),  who  is  an  honorably 
discharged  soldier,  sailor  or  marine,  haying  seryed  as  such  in  rhe  Union 
army  or  nayy  during  the  war  of  the  rebellion,  shall  be  remoyed  from 
such  position  except  for  cause  shown  after  a  hearing  had;  but  this 
proyision  shall  not  be  construed  to  apply  to  the  position  of  priyate 
secretary  or  chief  clerk  or  deputy  of  any  official  or  department,  or  to 
any  other  person  holding  a  confidential  relation  to  the  appointing 
officer. 

§  2.  All  laws  or  part  of  laws  inconsistent  with  the  proyisions  of  this 
law  are  hereby  repealed.  ^ 

§  3.  This  act  shall  take  effect  immediately. 


EULES  AS  AMENDED. 


STATE  OF  NEW  TOEK: 


EXEOUTITE   OhAMBEB, 

Albany,  Jwm  30, 1884 


In  the  exercise  of  the  authority  oonf erred  upon  the  Governor  by 
chapter  354,  Laws  of  1883,  entitled  "An  act  to  regulate  and  improve 
the  civil  service  ^f  the  State  of  New  York,"  and  tiie  acts  amendatory 
thereof. 

I,  Qrover  Cleveland,  Governor  of  the  State  of  New  York,  do  hereby 
promulgate  the  following  rules  for  the  regulation  of  the  civil  service 
of  the  said  State,  and  all  officers  and  persons  in  the  civil  service  of 
the  State  and  persons  seeking  to  enter  said  service  will  govern  them- 
selves accordingly. 

Done  at  the  Capitol  in  the  city  of  Albany,  this  the  thirtieth  day 
of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty-four. 

GROYEB  CLEVELAND. 

In  these  rules,  and  the  regulations  thereunder,  the. term  *' commis- 
sion" indicates  the  Civil  Service  Commission  of  the  State  of  New  York, 
and  the  terms  '*  class,"  ''  subdivision  "  and  "  grade  "  are  those  established 
by  the  classification  of  the  civil  service  of  the  State,  approved  by  the 
Governor  September  3,  1883,  and  the  positions  now  comprised  in,  or 
hereafter  entered  in,  such  classification  shall,  in  the  aggregate,  be 
taken  as  the  civil  service  of  the  State  referred  to  herein,  and  the  term 
"public  service"  shall  be  taken  to  comprehend  all  persons  in  the 
service  of  the  State,  without  regard  to  such  classification.' 

No  person  in  the  public  service  is,  for  that  reason,  under  any  obli- 
gation to  contribute  to  any  political  fund  or  purpose,  or  to  render 
any  political  service,  and  no  person  shall  be  removed  or  otherwise 
prejudice^  for  refusing  so  to  do. 
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Rule  3. 

No  person  in  the  public  service  has  the  right  to  use  his  official 

authority  or  influence  to  coerce  the  political  action  of  any  person  or 

body. 

BuleL 

For  the  purpose  of  indicating  the  manner  in  which  selections  shall 
be  made  for  filling  the  positions  in  the  civil  service,  when  vacant^ 
such  positions  shall  be  enrolled  by  class,  subdivision,  grade  or  name 
in  some  one  of  the  five  schedules,  designated  respectively  as  A,  B^  C, 
D  and  E,  which  schedules  are  hereunto  annexed  and  form  a  part  of 
these  rules.  The  right  is  reserved  to  transfer,  hereafter,  any  position 
from  one  schedule  to  another,  as  from  time  to  time  the  conditions  of 
good  administration  or  the  general  interests  of  the  public  service  may 
require,  in  which  case  prompt  publication  of  any  such  transfer  will  be 
made  to  all  concerned. 

Bute  5. 

Schedule  A  shall  include  the  deputies  of  principal  officers,  duly 
authorized  by  law  to  act  for  their  principals;  all  officers,  clerks  and 
others  whose  official  relations  are  necessarily  strictly  confidentiAl  to 
the  head  of  the  office  in  which  they  serve;  officers  or  others  under 
official  bonds  as  security  for  the  collection,  custody  or  disbursement 
of  public  moneys,  or  who,  by  virtue  of  their  position,  have  the  custody 
of  public  moneys,  for  the  safe-keeping  of  which  any  officer  must  give 
bonds,  and  such  other  positions  as  may  now  or  hereafter  be  included 
in  this  schedule,  according  to  law,  and  such  schedule  shall  compriBe 
the  following  positions: 

CLASS  I. 

Subdivision  II. 

In  the  office  of  the  Secretary  of  State,  the  deputy  secretary;  in  the 
office  of  the  Comptroller,  the  deputy  comptroller  and  confidential 
clerk;  in  the  office  of  the  Treasurer,  the  deputy  treasurer,  the  chief 
clerk,  the  bookkeeper  and  the  pay-clerk;  in  the  office  of  the  Attorney- 
General,  the  deputies  and  the  confidential  clerk;  in  the  office  of 
the  State  Engineer  and  Surveyor,  the  deputy;  in  the  Department  of 
Public  Instruction,  the  deputy,  the  confidential  clerk  and  stenographer, 
and  the  confidential  inspector  of  school  buildings;  the  deputy  super- 
intendent and  special  examiners  of  the  Banking  Department;  in  the 
Insurance  Department,  the  deputy,  the  chief  clerk,  the  actuary,  the 
private  secretary  and  the  special  examiner;  the  clerk  of  the  Superin- 
tendent of  Prisons;  the  clerk,  deputy  clerk  and  reporter  of  the  Court 
of  Appeals;  the  secretaries  of  the  Railroad  Commission,  the  Board  of 
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Health,  the  Board  of  Charities,  the  CommisBionerd  of  Emigration,  and 
the  Givil  Service  Gommission;  the  chief-examiner  of  the  civil  Bervice; 
the  treaBurers  of  aBjlums;  the  game  and  fish  protectors,  and  the 
superintendent  of  public  buildings;  principals,  professors  and  teachbrs 
in  normal  schools;  chief  clerks  of  courts;  counsel  and  cashier  of  excise 
board  of  New  York;  the  chief  clerk  of  the  Bureau  of  Labor  Statistics; 
State  agent  for  discharged  convicts;  cashier  and  bookkeeper  under 
superintendent  of  public  buildings;  the  secretary  of  the  board  of 
police  justices;  the  police  clerk  of  each  of  the  police  courts,  and  the 
clerk  of  each  of  the  district  courts  of  New  York. 

Assistant  to  the  Attomey-Oeneral  in  the  city  of  New  York;  clerk  and 
deputy  clerk  of  the  Board  of  Claims;  the  chief  engineer  and  the  assistant 
secretary  under  the  Board  of  Electrical  Control. 

Bulee. 

The  appointments  to  positions  comprised  in  Schedule  A  may  be 
made  without  examinations  under  these  rules,  but  such  examinations 
may  be  had  upon  the  request  of  the  appointing  officer.  Appointing 
officers  must  notify  the  commission,  in  writing,  of  all  appointments  to 
sucn  positions  within  five  days  after  the  same  are  made. 

Bute  7. 
Schedule  B  shall  include  the  following: 

CLASS  1. 

All  clerks  and  other  persons,  of  whatever  designation,  rendering 
services  similar  to  those  of  clerks  in  any  branch  of  the  State  service 
in  the  following  grades: 

Subdivision  L 

First  Grade.  Clerks  and  like  employes  receiving  an  annual  com- 
pensation of  less  than  one  thousand  dollars. 

Second  Grade.  Clerks  and  like  employes  receiving  an  annual  com- 
pensation of  one  thousand  dollars  or  more,  but  less  than  one  thousand 
two  hundred  dollars. 

Third  Grade.  Clerks  and  like  employes  receiving  an  annual  com- 
pensation of  one  thousand  two  hundred  dollars  or  more,  but  less  than 
one  thousand  five  hundred  dollars. 

CLASS  2. 

Civil  engineers  and  surveyors;  chemists;  census  enumerators. 
Under  the  hoard  of  electrical  control,  the  electrical  eocpert ;  the  inspectors 
of  electrical  conductors ;  the  inspectors  of  underground  construction. 
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CLASS  3. 

Subdivision  U. 

Superintendents  and  assistant  superintendents  in  charge  of  public 
buildings  under  the  general  superintendent 

Subdivision  TTT. 

Office  messengers  and  orderlies  in  the  courts,  offices  and  public 
buildings.     Interpreters  in  courts;  janitors  in  courts. 

Subdivision  IV. 
All  steam  engineers. 

CLASS  4. 

Subdivision  TTT. 

First  Grade,  Hodmen  and  levelmen. 

Second  Grade.  Assistant  engineers  below  the  rank  of  resident. 

CLASS  6. 
In  prisons  and  reformatories. 

Subdivision  IL 
Physicians. 

Subdivision  IV. 
Steam  engineers. 

Subdivision  V. 

First  Grade.  Teachers  in  reformatories  receiving  an  annual  com- 
pensation of  less  than  $500. 

CLASS  7. 

In  asylums,  hospitals  and  similar  institutions,  and  by  the  Commis- 
sioners of  Emigration. 

Subdivision  VLL 

First   Grade.  Teachers  receiving  an  annual    compensation  of  less 

than  $500. 

RuIeS. 

Appointments  shall  be  made  or  employment  shall  be  given  in  the 
positions  in  Schedule  B  by  selection  from  those  persons  graded 
highest,  as  the  results  of  open  competitive  examinations,  but  appoint- 
ments may  also  be  made  in  the  second  grade  of  subdivision  m, 
plass  VI,  by  promotion,  as  provided  by  Bules  30  and  31 ;  but  no  per- 
son shall  be  eligible  for  appointment  to  a  position  in  said  grade  of 
said  subdivision  and  class,  except  by  promotion,  v^ho  has  not  had  at 
least  one  year's  successful  experience  in  governing  or  controlling  men. 
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Rule  9. 

The  competitiTe  examinations  shall  be  praotical  in  their  character, 
and  inth  paramount  regard  to  those  matters  which  will  fairly  test  the 
relative  capacity  and  fitness  of  the  persons  examined  for  the  service 
which  they  seek  to  enter.  The  examinations  shall  be  held  at  such 
times  and  places  iEts  the  commission  may  designate,  and  ten  days 
previous  notice  of  such  examination  will  be  mailed  to  all  eligible 
applicants  of  record.  Special  regulations  in  which  the  particular 
conditions  (if  any)  of  the  examination  will  be  specified,  will  be 
issued,  when  deemed  expedient  by  the  commission,  prior  to  the 
examinations. 

Rule  10. 

All  regular  applications  for  admission  to  such  competitive  examina- 
tions will  be  on  blanks  in  a  form  prescribed  by  the  commission,  and 
the  applicant  must  state  therein  on  oath,  and  in  his  own  handwriting: 
1.  His  full  name,  residence  and  post-office  address.  2.  His  term  of 
residence  in  this  State.  3.  His  citizenship.  4.  EGls  date  of  birth. 
5.  His  place  of  birth.  6.  His  previous  employment  in  the  public  ser- 
vice, if  any.  7.  His  business  or  employment  for  the  last  preceding 
five  years.  8.  His  education.  9.  If  in  the  military  or  naval  service 
of  the  United  States  in  the  late  war,  give  name  of  organization  or  ves- 
sel to  which  attached,  date  of  enlistment  or  commission,  position  or 
rank,  date  and  cause  of  discharge  from  the  service,  and  any  physical 
disability  incurred  in  such  service.  10.  Such  other  information  must 
be  furnished  as  the  commission  may  reasonably  require,  touching  the 
applicant's  fitness  for  the  public  service. 

The  application  must  be  accompanied  (1)  by  a  certificate  of  a 
practicing  physician  in  good  repute,  that  he  has  examined  the 
applicant  and  found  him  free  from  any  physical  defect  or  disease 
that  wotdd  be  likely  to  interfere  with  the  proper  discharge  of  his 
duties  in  the  position  of  the  civil  service  sought  by  such  applicant; 
and  (2)  by  the  certificate  of  not  less  than  three  nor  more  than  five 
reputable  citizens  of  this  State  that  they  have  been  personally 
acquainted  with  the  applicant  for  at  least  one  year,  and  believe  him 
to  be  of  good  moral  character,  of  temperate  and  industrious  habits, 
and  in  all  respects  fit  for  the  service  which  he  wishes  to  enter,  and 
that  they  are  willing  that  such  certificate  shall  be  published  for  pub- 
lic information.  The  applicant  must  also  state  in  his  application  the 
grade  or  subdivision  in  the  schedule  he  seeks  to  enter,  and  whether 
he  limits  such  application  to  any  particular  department,  office  or 
institution. 
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Stde  11. 

Defective  applicationB  will  be  Buspended  and  applicants  notified  to 
amend  the  same,  but  no  such  notice  ehall  be  given  or  opportunity 
granted  a  second  time.  Whenever  the  application  shows  that  the 
applicant  is  not  within  the  prescribed  limits  of  age,  or  otherwise  not 
qualified  under  the  rules  and  regulations,  or  is  manifestly  unfit  for  the 
service,  the  application  will  be  rejected. 

r 

Bule  12. 

The  date  of  the  reception  of  all  applications  shall  be  indorsed 
thereon,  and  entered  of  record  by  the  commission,  and  if  the  appli- 
cants for  admission  to  any  grade  or  subdivision  are  in  excess  of  a 
number  that  can  be  examined  at  a  single  examination,  they  will  be 
notified  to  appear  in  their  order  on  the  respective  records,  provided 
that  persons  who  have  been  honorably  discharged  from  the  military 
or  naval  service  of  the  United  States  in  the  late  war  shall  have  prece- 
dence in  such  notification. 

Bute  13. 

For  the  purpose  of  making  examinations  of  applicants  from  time  to 
time,  as  may  be  required,  the  commission  will  designate  and  select, 
at  Albany  and  other  places,  a  suitable  number  of  persons  to  be  mem- 
bers of  boards  of  examiners,  and  will  duly  commission  such  persons 
as  examiners;  and  the  commission  may  at  any  time  substitute  any 
other  person  in  place  of  any  one  so  selected.  When  persons  selected 
as  examiners  are  in  the  official  service  of  the  State,  the  head  of  the 
department  or  office  in  which  such  persons  serve  shall  be  consulted; 
and  in  the  discharge  of  their  duties  as  examiners  the  persons  so 
selected  from  the  official  service  will  be  responsible  solely  to  the  com- 
mission, and  will  act  under  its  regulations  and  direction. 

Bule  14. 

.Under  the  direction  of  the  commission  the  chief  examiner  will  pre- 
pare a  list  of  subjects  of  examination  for  the  several  grades  and 
subdivisions  in  this  schedule  upon  which  each  applicant  must  be 
examined.  To  such  list  of  obligatory  subjects  there  may  be  added 
certain  other  subjects  in  which  the  applicant  may  be  examined  or  not, 
at  his  option.  The  general  standing  of  each  applicant  shall  depend 
solely  upon  his  relative  proficiency  in  the  obligatory  subjects.  For 
the  purpose  of  determining  the  general  average  standing,  certain 
relative  weights  will  be  given  to  the  obligatory  subjects,  which  weights 
shall  be  adjusted  to  the  relative  importance  of  the  subject 
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Rule  16. 

No  person  whose  standing  on  any  obligatory  subject  is  less  than 
fifty,  or  whose  ascertained  average  standing  on  all  the  obligatory 
subjects  is  less  than  seventy,  will  be  entered  upon  the  eligible  list. 

Rrdel^, 

The  names  of  the  persons  who  have  passed  above  the  minimum, 

as  set  forth  in  the  previous  rule,  will  be  entered  upon  a  register  in 

the  order  of  their  excellence,  and  opposite  each  name  will  be  entered 

the  standing  of  such  person  in  each  optional  subject  in  which  he 

may  have  been  examined. 

Rvlell. 

1.  Whenever  an  officer  having  the  power  of  appointment  to  or 
employment  in  any  grade  or  subdivision  in  this  schedule  shall  so 
request,  the  commission  shall  certify  to  him  the  names  of  three 
eligible  persons  who  are  graded  highest  on  the  proper  register,  indi- 
cating such  of  them  (if  any)  as  have  been  honorably  discharged  from 
the  military  or  naval  service  of  the  United  States  in  the  late  war. 

2.  From  the  three  persons  whose  names  are  so  certified  the  officer 
shall  make  a  selection  to  fill  the  vacant  place,  subject,  however,  to  the 
provisions  of  Bule  44,  giving  preference  in  appointments  to  certain 
persons. 

3.  Whenever  such  request  shall  indicate  that  proficiency  in  any 
of  the  specified  optional  subjects  is  of  prime  importance  in  the  posi- 
tion to  be  filled,  the  commission  may  certify  the  names  of  the  three 
persons  in  the  eligible  list  having  the  highest  standing  (not  being 
below  the  minimum  of  seventy)  on  such  optional  subject  The 
commission  shall  have  power  to  order  a  new  or  special  examination 
whenever  there  are  no  persons  on  the  eligible  list,  sufficiently  quali- 
fied in  such  optional  subjects,  or  whenever  an  appointing  officer 
shall  apprise  the  commission  that  any  special  qualifications  are 
required  for  the  position  vacant.  All  positions  filled  by  selections 
based  on  optional  or  special  subjects  will  be  especially  noted  in  the 
published  gazette  of  appointments,  and  in  the  official  register  of 
qualifications  and  schemes  for  examination  as  being  special  positions 
in  respect  to  such  qualifications. 

4.  In  the  selection  from  the  persons  whose  names  are  certified  as 
above  by  the  commission,  the  appointing  or  employing  officer,  upon 
his  written  requisition  therefor,  will  be  furnished  with  the  applica- 
tion and  examination  papers  of  all  the  persons  so  certified,  and  in 
the  exercise  of  his  responsible  power  of  selection  he  may  summon 
personally  before  him  the  certified  persons  foi;  such  verbal  inquiries 
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as  he  may  deem  proper.    All  papers  furnished  upon  requisition 

above  must    be  returned    to  the  commission   with    the  notice  of 

selection. 

Rule  18. 

Whenever  physical  qualifications  are  of  prime  importance  in  the 

proper  discharge  of  duties  in  any  position,  applicants  must  pass  a 

physical  examination  and  be  certified  as  qualified  in  such  respect 

before  record  on  the  proper  eligible  list  for  selection  for  such  position, 

or    before    certification  by  the    commission  as  qualified  for  such 

selection. 

Rule  19. 

1.  No  person  on  any  register  shall  be  certified  more  than  three 
times  to  the  same  officer,  except  on  request  of  such  officer;  nor  shall 
any  one  remain  eligible  more  than  one  year  on  any  register. 

2.  Upon  satisfactory  evidence  produced  to  the  commission  that 
any  person  whose  name  is  on  any  eligible  list  is,  by  reason  of  his 
character,  habits  or  past  reputation,  unfit  for  admission  to  the  civil 
service,  the  name  of  such  person  shall  be  formally  stricken  from  such 
eligible  list 

3.  No  person  who  has  entered  upon  any  examination  for  a  position 
in  Schedules  B  or  C  shall  be  admitted,  within  one  year  from  the  date 
thereof,  to  a  new  examination  for  the  same  grade  or  subdiyison. 

Rule  20. 
Schedule  0  shall  include  the  following  positions : 

CLASS  1. 
Clerks  in  State  prisons. 

CLASS  2. 

All  persons  of  special  qualifications  (except  those  employed  in  the 
salt  works,  prisons,  reformatories,  asylums  or  other  charitable  and 
corrective  institutions),  including  directors  or  curators  of  museums; 
geologists,  botanists  and  entomologists  and  their  respective  assistants; 
librarians  and  their  assistants;  sanitary  experts;  inspector  of  quaran- 
tine hospitals;  medical  superintendent  of  immigrants;  health  officers; 
the  clerk  in  the  department  of  the  general  inspector  of  rifle  practice; 
corporation  tax  clerk;  assistant  corporation  tax  clerk  in  the  office  of 
the  Comptroller;  the  chief  clerk;  the  confidential  clerk;  the  corpora- 
tion examiner;  the  cashier  and  book-keeper,  and  the  messenger  in 
office  of  the  Secretary  of  State;  the  musical  director  in  the  Asylum 
for  the  Blind,  at  Batavia;  messenger  in  the  office  of  the  Superintendent  of 
State  Prisons  ;  stenographer  of  the  Board  of  Claims  ;  the  chief  clerk  of  the 
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bureau  of  canal  affairs  ;  chief  tax  clerk;  land  {or  first  assistant)  tax  clerk  ; 
tax  correspondent,  and  special  accountant  in  the  office  of  the  Comptroller  ; 
three  application  clerks  under  the  hoard  of  excise  of  the  city  of  New  York; 
the  assistant  corporation  examiner  in  theoffice  of  the  Secretary  of  State  ;  the 
private  secretary  to  the  Factory  Inspector. 

CLASS  3. 

SUBDIYISION   L 

Oourt  criers  and  attendants;  court  and  other  marshals;  stenog- 
raphers of  courts;,  excise  inspectors;  messenger  in  the  office  of  the 
Board  of  Claims;  messenger  in  the  office  of  the  comptroller;  clerks, 
assistants,  court  attendants  and  stenographers  of  the  police  courts, 
and  tihe  assistant  clerks,  attendants,  officers  and  court  attendants  and 
stenographers  of  the  district  courts;  assistant  clerks,  subpoena  clerks, 
stenographers  and  attendants  of  the  Courts  of  General  and  Special 

Sessions. 

CLASS  4. 

Subdivision  L 

Superintendents  of  repairs. 
Third  Orade.  Resident  engineers. 
Fourth  Orade.  Division  engineers. 

CLASS  5. 
On  the  Onondaga  salt  works. 

SUBDIVIBION  L 

First  Orade.  Engineers  (except  the  chief  engineer),  overseers  of 
pumps  and  supervisors  of  aqueducts  and  reservoirs. 
Second  Orade.  Chief  engineer. 

Subdivision  II. 
Fir^  Orade.  Assistant  inspectors  of  salt  or  of  barrels. 

CLASS  6. 
In  the  prisons  and  reformatories. 

Subdivision  L 
Wardens  and  agents  of  prisons;  superintendents  of  reformatories. 

Subdivision  II. 

Principal  matrons. 

CLASS  7. 

In  asylums,  hospitals  and  under  the  Commisnoners  of  Emigration. 
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SUBDIVIBION   I. 

Superintendents  of  insane  asylums. 

Subdivision  IL 
Superintendents  of  asylums  other  than  those  for  the  insane. 

Subdivision  IIL 

Assistant  physicians  and  pathologists  in  insane  asylums  in  the  lowest 

grade  in  each  asylum. 

Subdivision  IV. 

Physicians  other  than  those  in  insane  asylums. 

Subdivision  V. 
Stewards  of  asylums;  matrons  of  asylums. 

Rule  21. 

The  positions  in  Schedule  C  may  be  filled  by  the  appointing  officer 
in  his  discretion  in  respect  to  the  manner  of  examination.  The  dis- 
cretion of  the  officer  in  such  cases  shall  be  limited  as  follows:  (1) 
he  may  select  from  the  three  persons  graded  highest  as  the  result  of 
an  open  competitive  examination;  or  (2)  he  may  name  to  the  com- 
mission three  or  more  persons  for  competitive  examination,  and  appoint 
the  one  graded  highest  in  such  examination;  or  (3)  he  may  appoint  or 
employ  any  person  named  by  him  who  upon  a  non-competitive  exami- 
nation shall  be  duly  certified  by  the  commission  as  qualified  to  dis- 
charge the  duties  of  the  position. 

Rule  22. 

Competitive  examinations  for  positions  in  Schedule  C  will  be  subject 
to  the  same  general  provisions  as  prescribed  in  Rules  8  to  18,  boih 
inclusive.  If  the  competition  be  an  open  one,  the  public  notice  thereof 
shall  denote  the  special  qualifications  in  which  competitors  shall  be 
examined.  Before  admission  to  a  limited  competition,  the  nominees 
must  file  with  the  commission  the  certificates  required  by  Rule  10. 

Rule  23. 

1.  Upon  the  non-competitive  examination  into  the  qualifications  of 
a  person  named  to  the  commission  for  a  position  in  this  schedule, 
the  commission  will  give  a  certificate  to  such  person  only  when 
satisfied: 

FirnL  That  he  is  within  the  limits  of  age  prescribed  for  the  position 
or  employment  to  which  he  has  been  named. 
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« 

Second,  That  he  is  properly  certified  as  free  from  any  physioal  defect 
or  disease  which  would  be  likely  to  interfere  with  the  proper  discharge 
of  his  duties: 

Third,  That  his  character  is  such  as  to  qualify  him  for  such  position 
or  employment;  and 

Fourth,  That  he  possesses  the  requisite  knowledge  and  ability  to 
enter  on  the  discharge  of  his  official  duties. 

2.  An  officer  naming  to  the  commission  a  person  for  examination, 
will,  at  the  same  time,  transmit  his  certificate  that  after  due  inquiry 
he  is  satisfied  that  the  character  and  habits  of  the  person  named  fit 
him  for  the  civil  service,  and  vrill  append  to  the  certificate  such  formal 
vouchers  or  credentials  as  to  character  as  he  may  desire  to  have  con- 
sidered or  put  on  file.  In  the  determination  of  character  or  habits  of 
the  nominee,  the  certificate  thereof  by  the  nominating  officer  will  be 

considered  as  essential 

Rule  24. 

In  determining  the  limits  of  age  and  the  subjects  and  scope  of 
the  examination  into  the  qualifications  for  each  position  as  defined 
in  the  fourth  clause  of  the  preceding  rule,  the  head  of  the  depart- 
ment, office  or  institution  where  such  position  is  to  be  filled,  shall  be 
consulted  by  the  commission,  or  where  the  position  is  common  to 
several  offices  or  institutions,  the  several  heads  thereof  shall  be  so 
consulted,  and  the  regulations  finally  adopted  for  each  position  shall 
be  published  in  the  annual  reports  of  the  commission.  Differences 
arising  under  this  rule  between  the  heads  of  departments,  offices  and 
institutions  and  the  commission  shall  be  reported  to  the  Governor, 
whose  decision  in  such  case  shall  be  final  and  conclusive. 

Rule  25. 

Whenever  a  vacancy  in  this  schedule  in  any  department,  office  or 
institution  is  to  be  filled,  the  officer  having  the  authority  to  fill  the 
same  shall  notify  the  commission  which  of  the  three  methods  in  his 
discretion  under  Bule  21  he  selects,  and  if  the  choice  be  by  an  open 
competition,  the  commission  shall  proceed  as  for  an  examination 
under  Schedule  B,  but  if  the  choice  be  by  a  limited  competition  or 
by  the  appointment  of  a  person  to  be  duly  certified  by  the  commis- 
sion as  qualified,  the  officer  aforesaid  shall  name  in  such  notification 
the  person  or  persons  to  be  examined,  and  the  commission  shall, 
thereupon  instruct  the  proper  board  of  examiners,  and  shall  notify 
the  person  or  persons  so  named  of  the  time,  place  and  special  regu- 
lations, for  the  examination;  and  the  chief  examiner  shall  supervise 
the  preparation  of  proper  questions  and  other  inquiries  to  test  the 
qualifications  of  such  person  or  persons. 
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The  examiners  for  posiidons  in  Schedules  C  and  D  will  be  selected 
in  the  same  manner  and  subject  to  the  same  rules  and  regulations  as 
the  examiners  provided  for  in  Rule  13. 

Begular  boards  of  examiners  may  be  authorized  to  conduct  exam- 
inations of  persons  duly  cited  to  appear  before  them  for  positions  in 
any  schedule.  Whenever  the  peculiar  duties  devolved  upon  any 
position  or  class  of  positions  may  so  require,  special  examiners  will 
be  designated  and  commissioned.  All  examiners  for  the  civil  service 
will  promptly  report  to  the  commission  any  violation  of  the  provisions 
of  the  fifth  section  of  the  Civil  Service  Act 

Schedule  D  shall  include  the  following  positions,  viz. : 

CLASS  2. 

Sanitary  inspectors  appointed  or  employed  under  the  General 
Health  Aci 

CLASS  3. 

Subdivision  IIL 

Keepers  and  janitors  of  public  buildings,  arsenals,  bureaus,  etc.» 

watchmen,  firemen,  porters  and  portresses  in  public  buildings  at 

Albany. 

Subdivision  IV. 

All  persons  engaged  in  expert  mechanical  duties  in  public  buildings 
or  arsenals. 

CLASS  5. 

Subdivision  UL 

All  persons  employed  in  the  Onondaga  Salt  Works,  not  otherwise 
classified. 

CLASS  6. 

Li  the  prisons  and  reformatories. 

Subdivision  IV. 

All  persons  employed  as  expert  mechanics  in  prisons  and  reform- 
atories.    Prison  Ouards. 

Subdivision  VL 

All  persons  employed  not  otherwise  classified  and  excepting  laborers. 
First  Orade.  Such  persons  receiving  an  annual  compensation  of 
less  than  $500. 
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Seocmd  Qraie.  Such  persons  receiying  an  annual  salary  of  $600  or 

mora 

CLASS  7. 

In  asylums  and  other  similar  institutions,  and  by  the  Commissioners 
of  Emigration. 

SUBDIYISION  Vn. 

Engineers  and  expert  mechanics  and  tradesmen. 

Subdivision  VI 11. 
First  Orade.  Attendants,  nurses  and  orderlies. 

Subdivision  IX. 

All  other  persons  employed  in  asylums  and  by  the  Commissioners 
of  Emigration  not  otherwise  classified. 

First  Orade,  All  such  persons  receiving  an  annual  compensation  of 
less  than  $500. 

Second  Orade.  All  such  persons  receiving  an  annual  compensation 

of  $600  or  more. 

Bule  28. 

The  positions  in  Schedule  D  must  be  filled  by  such  persons  as 
upon  proper  non-competitive  examination  shall  be  certified  as 
qualified  to  discharge  the  duties  of  such  position  by  an  examiner 
or  examiners  selected  or  appointed  for  that  purpose  by  the  com- 
mission. The  head  of  any  office,  department  or  institution  in  which 
there  may  be  a  vacancy  or  vacancies  in  any  position  or  positions  in 
this  schedule,  may  name  for  examination  a  person  for  each  vacancy. 
The  commission  may  provide  by  special  regulation  that  in  any  institu- 
tion where  a  number  of  persons  are  employed  in  the  same  grade,  the 
employing  officer  may  name  for  examination  more  than  one  person,  in 
order  that  there  may  be  a  list  of  qualified  persons  from  which  to 
make  an  immediate  selection  in  case  of  vacancy.  Such  nominations 
may  be  made  to  the  commission,  or  to  an  examiner  or  board  of 
examiners,  as  the  commission  may  prescribe  by  regulations. 

Bute  29. 

Examinations  for  positions  in  Schedule  D  shall  be  in  all  the  four 
classes  of  qualifications  defined  in  Eule  23,  and  their  scope  and  details 
shall  be  determined  in  the  manner  directed  in  Bule  24.  The  examiner 
or  examiners  will  be  instructed  by  the  commission  in  general  or 
special  regulations  as  to  the  standard,  scope  and  methods  of  examina- 
tion, the  methods  of  certification  and  the  character  of  the  records  and 
reports  to  be  made. 
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Buie  30. 
Schedule  E  shall  include  the  following  positions: 

CLASS  L 

SUBDIVIBION   L 

All  clerks  and  other  persons  of  whatever  designation  rendering 
services  similar  to  those  of  clerks  in  any  branch  of  the  State  service. 

Fourth  Grade.  Clerks  and  like  employes  receiving  an  annual  com- 
pensation of  $1,500  or  more,  but  less  than  $1,800. 

Fifth  Ghrade.  ClerkB  and  like  employes  receiving  an  annual  com- 
pensation of  $1,800  or  more,  but  less  than  $2,000. 

Sixth  Orade,  Clerks  and  like  employes  receiving  an  annual  compen- 
sation of  $2,000  or  more,  but  less  than  $2,500. 

Seventh  Orade.  Clerks  and  Kke  employes  receiving  an  annual  com- 
pensation of  $2,500  or  more. 

CLASS  6. 

Persons  employed  on  the  Onondaga  Salt  Works. 

Subdivision  H. 

Second  Orade.  lieceivers  and  inspectors  of  salt  or  of  barrels. 

Third  Orade;  Chief  inspector  of  salt  and  chief  inspector  of  barrels. 

CLASS  6. 
Persons  employed  in  prisons  and  reformatories. 

Subdivision  IIL 

Secomi  Orade.  Keepers  in  prisons  or  reformatories  receiving  an 
annual  compensation  of  $900  or  less. 

Third  Orade.  Keepers  of  prisons  or  reformatories  receiving  an 
annual  compensation  greater  than  $900  except  the  principal  keepers. 

Fourth  Orade.  Principal  keepers. 

Subdivision  V. 

Second  Orade.  Teachers  receiving  an  annual  compensation  of  $500 
or  more,  but  less  than  $1,000. 

Third  Orade.  Teachers  receiving  an  annual  compensation  of  $1,000 
or  more. 

CLASS  7. 

Persons  employed  in  asylums  and  other  similar  institutions,  and  by 
the  Commissioners  of  Emigration. 
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SUBDIVIBIOK  HX 

All  assistant  physicians  and  pathologists  in  insane  asylums,  except 
those  in  the  lowest  grade. 

Subdivision  Vll. 

Second  Orade.  Teachers  receiving  an  annual  compensation  of  $500 
or  more. 

SUBDIVIBIOK  VLLL 

Second  Orade.  Supervisors  of  asylums  and  wards. 

Bute  SI. 

The  positions  in  Schedule  E  shall  be  filled,  when  vacant,  by  the 
promotion  of  those  in  the  service  in  the  lower  grades  of  the  same 
subdivision  in  the  department,  office  or  institution  in  which  the 
vacancy  or  vacancies  may  occur.  Promotions  shall  be  made  subject 
to  ihe  provisions  of  these  rules,  by  the  officer  or  officers  having  the 
power  of  appointment.  If,  in  the  judgment  of  such  officer  or  officers, 
there  be  none  found  in  the  lower  grades  fit  to  perform  the  duties  in 
such  vacant  positions,  in  that  case,  and  in  no  other,  the  positions  may 
be  filled  in  the  same  manner  as  is  prescribed  by  these  rules  for  filling 
the  positions  in  the  lowest  grade  of  the  same  subdivision  and  class. 
Promotions  shall  be  made  by  successive  grades;  in  case  of  vacancy  in 
any  position  in  this  schedule,  it  shall  be  filled  by  a  selection  from  the 
next  inferior  grade,  if  there  be  any  person  in  such  grade  fit  for  pro- 
motion; and  if  there  be  no  such  person,  then  the  promotion  shall  be 
made  by  selection  from  the  next  inferior  grade,  and  so  on  until  all  the 
inferior  grades  are  exhausted,  and  no  person  therein  found  fit,  when 
the  position  shall  be  filled  by  appointment  as  above  provided. 

Bute  32. 

Promotion  will,  in  all  cases,  be  based  upon  the  positive  merit  of 
the  person  promoted,  and  upon  his  superior  qualifications,  as  shown 
by  his  previous  service.  There  shall  be  kept  in  every  department, 
office  and  institution,  proper  comparative  records  of  the  efficiency, 
punctuality,  attention  and  general  good  conduct  of  all  persons 
employed  therein.  No  person  in  the  service  when  these  rules  take 
effect  can  be  promoted  without  passing  an  examination,  under  the 
rules,  of  the  same  character  as  would  an  applicant  for  appointment  to 
a  similar  position  in  the  service.  Examinations  for  promotion  shall 
be  based  upon  the  actual  work  of  the  persons  named  therefor,  as 
^xhibit^  in  th^  records  of  the  office  where  they  have  been  employed, 
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and  upon  the  certificate  of  their  immediate  official  Buperiors,  that  their 
efficiency  and  conduct  during  their  past  service  have  been  in  all 
respects  sausfactorj  and  entitle  them  to  favorable  consideration. 

Rule  88. 

No  recommendation  of  any  person  for  promotion  shall  be  enter- 
tained or  received  unless  made  in  the  regular  course  of  duty  by  his 
immediate  official  superiors,  and  the  presentation  of  any  recommen- 
dation other  than  that  of  such  superiors  will  be  considered  an  unwar- 
rantable interference  with  the  public  service,  and  the  person  bo 
recommended  may  be  required  to  show,  before  being  certified  for 
promotion,  that  such  recommendation  was  not  made  by  his  request  or 

connivance. 

Rule  34. 

No  temporary  appointment  or  employment  shall  be  made  of  any  one 
not  eligible  for  permanent  employment  except  as  hereinbefore  provided. 

Every  officer  having  the  power  of  such  appointment  or  employ- 
ment, shall,  previous  to  making  the  same,  certify  to  the  commission 
the  duration  and  character  of  the  service  to  be  rendered  and  the  rate 
of  compensation  to  be  paid  therefor.  When  such  duration  or  term  of 
service  is  certified  to  be  for  a  longer  period  than  one  month,  the 
commission  shall  certify  to  the  appointing  officer  the  names  of  the 
three  graded  highest  on  the  proper  register,  who,  upon  due  inquiry, 
are  found  willing  to  accept  such  temporary  appointment,  and  from 
the  three  so  certified  a  selection  shall  be  made  for  the  temporaiy 
service  required.  When  the  duration  of  service  is  certified  not  to 
exceed  one  month,  and  the  need  of  such  service  to  be  immediate  and 
urgent,  the  appointing  officer  may  select  for  such  temporary  service, 
any  person  on  the  proper  register  of  those  eligible  for  permanent 
appointment;  except  that  in  the  prisons,  reformatories  and  asylums, 
temporary  substitutes  may  be  appointed  without  examination,  for  not 
exceeding  thirty  days  in  cases  of  disability  by  sickness  or  otherwise; 
and  except  that  temporary  appointment  of  officers  may  be  made,  for 
not  more  than  five  days  in  any  case,  to  transfer  prisoners  from  one 
prison  to  another  or  as  substitutes  for  regular  officers  who  are  neces- 
sarily absent  engaged  in  this  duty. 

No  person  appointed  under  this  rule,  except  those  appointed  as 
herein  provided  for  the  transfer  of  prisoners,  shall  be  appointed 
temporarily  a  second  time  unless  sixty  days  shall  have  elapsed  since 
the  termination  of  his  previous  term  of  temporary  service,  and  every 
temporary  appointment  without  examination  must  be  reported  tO  the 
commission  within  five  days,  with  the  reason  for  the  same, 
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Bvle  35. 

No  person  shall  be  appointed  to  any  position  in  the  civil  service 
unless  he  is  a  citizen  of  the  State  and  has  been  a  resident  thereof  for 
at  least  one  year  previous  to  the  date  of  his  application  or  nomination. 
Bat  this  restriction  shall  not'  apply  to  the  following  positions  in 
Schedole  D,  to  wit:  The  first  grade  of  subdivision  lour  of  class  four; 
subdivision  three  of  class  five;  the  first  grade  of  subdivision  six  of 
class  six,  and  the  first  grade  of  subdivision  eight,  and  the  first  grade 
of  subdivision  nine  of  class  seven.  Any  other  exceptions  from  such 
restriction  made  by  special  regulation  of  the  commission  shall  be 
reported  by  it  to  the  Legislature  with  the  reasons  therefor. 

The  maximum  age  for  clerical  positions  in  Schedule  B  and  prison 
guards  and  keepers  in  the  State  dvil  service  classification,  except 
honorably  discharged  soldiers  and  sailors,  shall  be  fifty  years  at  the 
time  of  application,  and  the  minimum  age  for  messengers,  stenog* 
raphers  and  type-writers  shall  be  eighteen  years. 

Rule  86. 

In  the  selection,  nomination  or  appointment  of  persons  to  fill  posi- 
tions in  Schedules  B,  C  and  D,  or  promotion  of  persons  to  positions  in 
Schedule  E,  no  regard  shall  be  paid  to  the  partisan  political  opinions, 
aflBliations  or  action  of  any  person  selected,  nominated,  appointed  or 

promoted. 

JRufeST. 

No  transfer  or  promotion  shall  be  made  from  a  position  in  a  sub- 
division in  any  schedule  to  a  position  in  another  subdivision  in  that 
schedule,  or  to  one  in  any  other  schedule  except  by  virtue  of  the 
examination  and  certification  prescribed  under  these  rules  for  admis- 
sion to  such  lasi-named  subdivision.  Transfer  without  examination 
may  be  made  from  a  position  in  one  department,  office  or  institution 
to  a  similar  position  in  another  department,  office  or  institution  upon 
the  mutual  consent  of  the  heads  of  the  respective  departments,  offices 

or  institutions. 

Bvle  2%. 

Any  application  for  a  position  in  the  civil  service,  made  in  contra- 
vention of  the  provisions  of  the  ninth  or  thirteenth  sections  of  the 
Civil  Service  Act  must  be  rejected. 

Bute  39. 
No  question  in  a^y  examination  or  proceeding,  by  or  under  the 
commission  or  examiners,  shaU  call  for  the  expression  or  disclosure 
of  any  partisan  political  opinion  or  affiliation  of  any  person,  what- 
ever, nor  shall  any  discrimination  be  made  by  reason  thereof;  and 
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the  commission  and  its  examiners  shall  discountenance  all  diBclosure 
before  either  of  them,  of  such  partisan  opinion  or  affiliation  or  by  or 
concerning  any  applicants  for  examination,  or  by  or  concerning  any 
person  on  any  register  awaiting  appointment  or  employment. 

JSute  40. 

Every  original  appointment  or  employment  in  the  civil  service 
shall  be  for  a  probationary  term  of  three  months,  at  the  end  of  which 
time,  if  the  conduct  and  capacity  of  the  person  appointed  or  employed 
shall  have  been  found  satisfactory,  the  probationer  shall  be  absolutely 
appointed  or  employed,  but  otherwise  his  employment  shall  cease. 

Every  officer  under  whom  any  probationer  shall  serve  during  any 
part  of  such  probation  shall  carefully  observe  the  quality  and  value 
of  the  services  rendered  by  such  probationer,  and  shall  report  in  vmi- 
ing  to  the  proper  appointing  officer  the  facts  observed  by  him,  show- 
ing the  character  and  qualifications  of  such  probationer,  and  of  the 
service  performed  by  him;  and  such  reports  shall  be  preserved  on  file. 

i?ute  41. 

Every  false  statement  knowingly  made  by  any  person  on  his  appli- 
cation for  examination,  and  every  connivance  by  him  at  any  false 
statement  made  in  any  certificate  which  may  accompany  his  applica- 
tion, or  any  willful  complicity  by  him  in  any  fraud  to  improve  his 
standing  upon  examination,  shall  be  regarded  as  good  cause  for 
removal  or  discharge  of  such  person  during  his  probation. 

If  for  any  sufficient  reason  it  shall  be  impracticable  to  supply  the 
names  of  persons  who  have  passed  a  competitive  examination  in  due 
season  for  any  appointment  or  employment  in  any  position  in  Schedule 
B,  a  provisional  appointment  may  be  made  of  a  person  who  has 
passed  a  non-competitive  examination  under  the  direction  and  regu- 
lation of  the  commission;  but  the  next  report  shall  give  the  reason 
for  such  resort  to  non-competitive  examination. 

Rvle  43. 

1.  All  persons  having  the  power  of  appointment  to  or  employment 
in  any  position  in  the  civil  service  must  give  notice  in  writing  to  the 
commission  of  the  name  and  plaCe  of  residence  of  any  person  selected 
for  appointment  or  employment  in  any  position,  of  the  rejection  of 
:iuv  «uch  person  after  probation,  and  of  the  transfers,  promotions, 
resignations  and  removals,  discharge  or  d^atb  of  all  per^OQS  serving 
under  them,  with  the  date  thereof. 
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2.  Any  officer  who  appoints,  employs  or  promotes  a  person  to  or 
in  a  position  in  th^  civil  service,  the  compensation  for  which  is 
paid  from  the  State  treasury,  or  the  account  for  which  is  subject 
to  audit  by  the  Comptroller,  shall  officially  notify  the  Comptroller 
of  such  appointment,  employment  or  promotion  before  certifying  or 
rendering  any  account  for  the  services  of  such  person.  Where  the 
payment  for  the  services  in  any  position  in  the  civil  service  is  not 
payable  from  the  State  treasury,  nor  subject  to  audit  by  the  Comp- 
troller, the  notification  as  above  of  any  appointment,  employment  or 
promotion  to  or  in  such  position,  shall  be  duly  made  to  the  fiscal 
officer  empowered  by  law  to  pay  the  account  for  such  services. 

Rvle  44. 

Persons  who  have  been  honorably  discharged  from  the  army  or 
navy  of  the  United  States  in  the  late  war,  and  whose  qualifications 
and  fitness  have  been  ascertained  under  these  rules,  by  competitive 
examination,  shall  be  preferred  for  appointments  to  positions  in  the 
civil  service  of  the  State  over  all  other  persons,  though  graded  lower 
than  the  others  so  examined,  and  the  persons  thus  preferred  shall  not 
be  disqualified  from  holding  any  position  in  the  civil  service  on 
account  of  their  age,  nor  by  reason  of  any  physical  disability,  provided 
such  age  or  disability  does  not  render  them  incompetent  to  perform 
the  duties  of  the  position  applied  for. 

When  not  more  than  three  honorably  discharged  soldiers  or  sailors, 
whose  qualifications  and  fitness  have  been  ascertained  by  competitive 
examination  under  the  rules,  shall  be  on  the  eligible  list  at  the  time  a 
requisition  shall  be  made  for  an  appointment,  the  names  of  all  such 
soldiers  or  sailors,  ^th  a  specification  of  their  respective  'grades  in  ^ 
such  examination,  shall  be  certified  to  the  appointing  officer,  but  when 
more  than  three  names  of  such  honorably  discharged  soldiers  or 
sailors  shall  be  on  the  eligible  list,  there  shall  be  certified  for  such 
appointment  not  more  than  two  names  in  excess  of  the  number  of 
plM^s  to  be  filled,  and  in  all  such  cases  the  appointment  shall  be  made 
from  among  those,  not  exceeding  three  in  number,  thus  certified,  who 
are  graded  highest  as  the  result  of  competitive  examination.  (Chap- 
ter 410,  Laws  of  1884,  amended  by  chapter  29,  Laws  of  1886.) 

Rule  45. 

Subject  only  to  the  qualifications  required  to  be  ascertained  in 
accordance  with  these  rules,  the  power  of  appointment  and  the 
responsibility  of  selection  are  in  all  cases  in  the  appointing  officer. 
The  power  to  remove  (existing  by  law)  on  the  part  of  any  officer  is 
not  impaired  by  anything  contained  in  these  rules. 
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Rule  46. 

The  commission  will  cause  to  be  published  at  such  regular  periods 
as  it  may  deem  proper,  a  gazette  of  all  appointments,  promotions, 
resignations,  removals  and  other  changes  in  the  civil  service,  and  in 
case  of  appointment,  may  publish  the  names  of  the  persons  certifying 
the  good  character  of  the  appointee. 

Rule  47. 

The  commission  will  make  appropriate  regulations  for  carrying 
these  rules  into  effect,  and  may  prescribe  blank  forms  for  all  appli- 
cations, certificates,  records  and  returns  required  under  the  rules  or 
regulations  made  in  pursuance  thereof. 

STATE  OF  NEW  YORK,     1 

^  88. 


J 


Office  of  Seobetabt  of  State. 

I  have  compared  the  preceding  with  the  original  rules  for  the  civil 
service  on  file  in  this  office,  and  do  hereby  certify  that  the  same  is  a 
correct  transcript  therefrom,  and  of  the  whole  of  said  original  rules. 
Given  under  my  hand  and  seal  of  office  of  the  Secretary  of  State,  at 
the  city  of  Albany,  this  eighth  day  of  July,  in  the  year  one  thousand 
eight  hundred  and  eighty-four. 

JOSEPH  B.  OABR, 

Secrdnry  (f  State. 
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The  Ohief  Examinbb. 

L  The  chief  examiner  shall,  so  far  as  practicable,  attend  the  exam- 
inations held  by  the  several  boards  of  examiners  for  positions  in 
Schedules  B  and  0. 

He  shall  take  care  to  secure  accuracy,  uniformity  and  justice  in  the 
proceedings  of  all  examiners  and  boards  of  examiners  under  the  rules 
and  regulations,  and  such  proceedings  and  all  papers  appertaining 
thereto  shall  at  all  times  be  open  to  him.  He  shall  also  from  time  to 
time  inspect  the  proceedings  and  papers  connected  with  examinations 
for  the  ciyil  service  of  cities^eld  pursuant  to  the  eighth  section  of  the 
CivU  Service  Act,  and  shall  make  report  of  such  inspections  to  the 
commission. 

2.  He  shall  prepare  and  submit  to  the  commission  proper  schemes 
for  examinations,  and  forms  for  blanks  and  records. 

He  shall  take  care  that  the  rules  and  regulations  are  complied  with^ 
and  shall  bring  any  case  of  their  infraction,  or  of  injustice  or  irregu- 
larity observed  by  him  to  the  attention  of  the  commission.  It  shall 
be  his  duty,  from  time  to  time,  to  confer  with  the  heads  of  depart- 
ments, offices  and  institutions  in  the  State  service,  concerning  the 
regularity,  efficiency  and  convenience  of  the  examinations  for  the  ser- 
vice under  them.  He  shall  perform  such  other  appropriate  duties  as 
may  be  specified  in  these  regulations,  or  otherwise  assigned  to  him  by 

the  commission. 

The  Segbbtabt. 

8.  The  secretary  shall  keep  the  minutes  of  the  proceecungs  of  the 
commission,  and  have  charge  of  and  be  responsible  for  tne  safe-keep- 
ing of  the  books,  records,  papers  and  other  property  in  ii»  office.  He 
shall  make  the  proper  certification  of  those  eligible  fo    appointment 
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or  employment  in  positions  in  Schedules  B  and  C.  He  shall  generally 
conduct  the  correspondence  of  the  commission  and  perform  such  other 
appropriate  duties  as  it  may  assign  to  him. 

The  Stemogbapheb. 

4  The  stenographer  shall  perform  such  appropriate  duties  as  may 
be  assigned  to  him  by  the  commission,  or  under  its  direction,  by  the 
chief  examiner  and  secretary. 

Examinees. 

5.  Begular  boards  of  examiners  will  consist  of  three  members,  one 
of  whom  shall  act  as  secretary,  and  two  of  whom  may  cpnduct  an 
examination  in  the  necessary  absence  of  the  third.  The  secretary 
shall  keep  a  complete  record  of  the  proceedings  of  the  board  and  of 
all  the  examinations  held  by  it  in  such  form  as  the  commission  may 
prescribe. 

6.  The  chief  examiner  shall,  subject  to  the  commission,  issue 
authority  for  holding  examinations  for  positions  in  Schedules  B  and 
C,  and  shall  prepare  questions  and  supervise  other  preliminary 
arrangements  for  such  examinations. 

7.  The  boards  of  examiners  will  conduct  the  examinations  and 
estimate  and  mark  the  standing  of  the  persons  competing,  or  in  a 
non-competitiye  examination  shall  estimate  the  qualifications  of  the 
person  examined,  and  in  both  cases  shall^ansmit  all  the  papers  with 
their  report  to  the  commission. 

8.  Wheneyer  the  special  qualifications  required  for  a  position  are  of 
an  expert  or  professional  character,  the  commission  will  give  to  the 
examining  board  such  advice  and  assistance  from  competent  sources 
as  may  be  expedient  and  available. 

9.  Boards  of  examiners  for  positions  in  Schedule  D  shall  examine 
such  persons  as  are  named  to  them  in  writing  by  any  officer  author- 
ized to  employ  persons  in  the  positions  in  that  schedule,  and  shall 
only  certify  such  as  satisfy  the  qualifications  for  such  positions  as 
prescribed  by  the  rules  and  regulations.  They  shall  report  to  the 
commission  the  names  of  persons  examined  by  them  with  other  per- 
tinent information,  on  forms  furnished  for  that  purpose,  keep  on  file 
the  minutes  of  their  proceedings,  and  shall  transmit  all  the  papers 
with  their  report  to  the  commission.  The  minutes  shall  at  all  times 
be  subject  to  the  inspection  of  the  commission  and  its  agents. 

10.  Special  boards  will  be  selected  and  special  regulations  for  exam- 
inations will  be  issued  by  the  commission  in  such  cases  as  it  may 
deem  expedient 
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11.  No  examiner  or  person  serring  under  the  commission  most 
attempt  to  influence  the  selection,  nomination  or  appointment  of  any 
persons  for  the  civil  service. 

12.  Gare  must  be  taken  by  examiners  to  preserve  order  and  decorum 
at  examinations,  and  to  prevent  such  visitors  as  they  may  admit, 
by  conversation  or  otherwise,  to  obstruct  or  distract  those  being 
examined. 

13.  Examiners  must  not  disclose  for  public  information,  unless  by 
consent  of  those  examined,  more  than  the  general  results  of  examina- 
tions, without  the  details  of  answers  given. 

14  Any  person  after  receiving  official  notification  of  his  standing, 
as  ascertained  by  a  competitive  examination,  may  in  person,  or  by 
duly  authorized  agent,  inspect  in  the  presence  of  the  chief  examiner, 
or  the  secretary  of  the  commission,  his  examination  papers  and  the 
markings  thereon. 

15.  Complaints  which  show  any  injustice  or  unfairness  on  the  part 
of  any  examiner  or  examining  board,  or  by  any  one  acting  under  the 
commission,  will  be  considered  by  the  commission,  which  reserves  the 
right  to  revise  the  marking  and  grading  on  the  papers,  or  order  a  new 
examination,  or  otherwise  act  as  substantial  justice  in  the  premises 
may  require. 

16.  For  the  purpose  of  examinations,  examiners  are  authorized  by 
the  last  clause  of  the  third  section  of  the  Civil  Service  Act  to  request 
the  use  of  suitable  rooms  in  public  buildings  and  the  lighting  and  the 
heating  of  the  same.  In  all  cases  the  requisition  for  such  accommo- 
dations should  be  in  writing,  reciting  the  provision  of  law  above 
referred  to,  and  denoting  the  amount  of  room  required,  and  should 
be  addressed  to  the  State,  county,  city,  town  or  village  officer  having 
custody  of  the  public  building.  School-rooms  are  generally  best 
adapted  for  examinations. 

17.  Accounts  for  examiners  (who  are  not  otherwise  in  the  civil  ser- 
vice) for  services  and  for  reimbursement  for  necessary  expenditures 
should  be  rendered  in  the  forms  prescribed  and  sent  to  the  commis- 
sion for  approval  before  payment. 

Applications  for  Positions. 

18.  Applications  for  admission  to  competitive  examinations  for  posi- 
tions in  Schedule  B,  will  be  directed  to  the  "  Civil  Service  Commission, 
Albany,  N.  Y."  Blank  forms  for  such  applications,  and  for  the  requi- 
site certificates,  will  be  furnished  upon  request,  which  should  specify 
the  position  in  the  service  sought  by  the  applicant.     All  applications 

56 
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for  poBitionB  in  Schedules  A»  C  and  D  must  be  made  to  the  head  of 
the  department,  office  or  institution  wherein  the  position  is  songiiL 

19.  The  commission  can  not  adyise  persons  as  to  Tsaanfliai  in  tlie 
serrioe,  nor  furnish  any  information  as  to  the  doties,  salaries,  course 
of  promotion,  <x  other  oonditions  of  poeitionsy  except  such  as  may  be 
found  in  printed  regulations.  No  advice  can  be  given  as  to  the  course 
of  preparation  that  applicants  should  follow,  nor  can  specimens  of  the 
examination  papers  be  furnished. 

20.  All  application  papers  and  accompanying  certificates  will  remain 
on  file  in  the  office  of  the  commission,  and  under  no  circumstances  or 
conditions  will  the  originals  be  returned  to  the  applicants. 

ExAMINATIOlfS, 

1.  Competitive. 

21.  Applicants  will  be  admitted  to  examination  upon  the  production 
of  the  official  notification  to  appear  for  that  purpose.  Each  applicant 
will  receive  a  number,  which  will  be  indorsed  upon  his  notification 
when  produced,  and  the  notifications  so  indorsed  shall  be  sealed  in  an 
envelope;  such  applicant  will  sign  his  examination  papers  with  his 
number,  omitting  his  name,  and  the  envelope  shall  not  be  opened 
until  all  the  examination  papers  have  been  received  and  the  markings 
and  gradings  made. 

22.  All  examinations  shall  be  in  writing,  except  such  as  refer  to 
physical  qualities  or  expertness,  excepting  that  to  the  written  exami- 
nation the  examiner  or  examiners  may  add  such  an  oral  examination 
as  may  be  necessary  in  certain  cases  to  elicit  the  respective  qualifica- 
tions of  the  several  applicants.  When  possible,  a  stenographic  report 
of  the  examination  must  be  made  and  filed  with  the  papers. 

23.  The  sheets  of  questions  will  be  numbered,  and  will  be  given  out 
in  the  order  of  their  numbers,  each  after  the  first  being  given,  only 
when  the  competitor  has  returned  to  the  examiners  the  last  sheet 
given  to  him.  In  general,  no  examination  shall  extend  beyond  five 
hours,  without  intermission;  and  no  question  given  out  at  any  session, 
to  any  candidate,  can  be  allowed  to  be  answered  at  another  session. 
Each  applicant  must  complete  his  examination  on  the  obligatory  sub- 
jects before  taking  up  any  of  the  optional  subjects. 

24.  Each  examiner  will  exercise  all  due  diligence  to  secure  fairness, 
and  prevent  all  collusion  and  fraud  in  the  examinations. 

25.  The  time  allowed  for  completing  the  examination  will  be 
announced  before  the  first  paper  is  given  out  For  the  obligatory 
subjects  the  examination  should  be  confined  to  a  single  day,  but  the 
examiners  may  extend  such  time  in  special  cases  of  emergency. 


Civil  Service  Commission. 


443 


Marking, 

26.  The  examination  papers  shall  be  reTiewed  by  each  examiner 
separately,  and,  in  any  case  of  disagreement,  the  average  of  the  mark- 
ings made  on  any  question  or  paper  by  all  shall  be  the  final  marking 
on  such  question  or  paper,  subject  to  the  regulation  as  to  revision. 

27.  The  papers  of  all  the  competitors  in  each  subject  should  be 
examined,  compared  and  marked  before  the  papers  in  another  subject 
are  taken  up. 

28.  The  marking  of  each  question  or  subject  shall  be  made  on  a 
scale  of  100,  which  Aiaximum  shall  represent  accuracy  of  the  highest 
possible  attainment;  and  0  shall  represent  absolute  ignorance.  Hand- 
writing will  be  judged  by  its  legibility,  uniform  and  correct  formation 
of  letters  and  ease  of  execution.  Upon  a  comparison  of  the  hand- 
writing of  all  the  competitors,  the  best  and  worst  should  be  first 
agreed  upon,  and  the  two  extremes  of  the  scale  thus  fixed,  the  others 
should  be  maiked  relatively  to  them.  In  writing  from  dictation  or 
copying  from  manuscript,  the  omission,  repetition  or  substitution  of 
wcx'ds,  the  erasures,  blots  and  other  evidences  of  carelessness,  will, 
proportionately  to  their  numbers,  reduce  the  marking  below  100. 
Spelling  will  be  marked  with  reference  to  the  ratio  the  misspelt  words 
bear  to  the  whole  number  of  words  dictated.  Making  abstracts  or 
summaries  of  documents  and  letter  writing  will  be  marked  as  in  hand- 
writing, by  agreeing  upon  the  best  and  worst  examples,  and  having 
marked  them,  then  proportionately  marking  the  others. 

In  each  of  the  other  subjects,  each  question  shall  be  marked  on  the 

scale  of  100,  and  the  sum  of  such  markings  divided  by  the  number  of 

questions  in  that  subject  shall  be  the  competitor's  standing  on  such 

subject. 

Orading, 

29.  The  absolute  or  average  general  standing  of  each  competitor 
will  then  be  made  up  in  form  as  follows,  in  accordance  with  the 
respective  weight  accorded  to  each  subject  by  the  regulations,  thus: 


EXAMINATION  OP. 


SUBJECTS. 


L  Wrltinpr  from  dlotatlon 

2.  HandwritlofiT 

8.  Bpellinir 

4.  Arlthmetlo 

6.  BeportiDir  in  writiDfi;  from  memory. 

Total  product 


Divide  by  sum  of  weights,  or  . 
General  averaee  Btandins . 


Weight 
ffiven  to 
subjects. 


2 

3 
1 

a 

2 


10 


standing; 

on 
subjects. 


80 
76 
78 
92 
88 


Product  of 

weight  and 

standing. 


leo 

226 

78 

184 

176 


823 


82.3 
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OB.  EXAMINATION  OF. 


SUBJECTS. 


1.  WritiDff  from  dictation 

a.  Copyinff  from  manusoript. 
3.  Handwriting 

Spelling 

Arithmetic 

Gheoff  raphy  and  history . . . . 

Constitutional  questions. . 

MakinuT  a  summary 


4. 

6. 

e. 

7. 


Total  products. 


Divide  by  sum  of  welfchts 

General  ayeraare  standlnfir. 


Bookkeeping 
Stenography 


Optional  Subjects. 


Weight 

flriven  to 

subjects. 


3 

a 

4 
8 
4 
1 
1 

a 


ao 


Standlnir 

on 
subjects. 


96 
»7 

w 

88 
98 
80 
68 

7a 


Product  of 

welichtaod 

standinff. 


188 
194 
340 
364 
87a 
80 
68 
144 


1.740 


87.38 


80 

oa 


It  will  be  observed  that  the  standing  on  each  subject  is  multiplied 
by  the  weight  given  that  subject  and  the  product  placed  in  the  third 
column,  and  the  sum  of  these  products,  divided  by  the  sum  of  the 
weights,  gives  the  general  average  standing. 

If,  in  the  marking,  it  is  found  that  the  standing  of  a  competitor  on 
any  subject  falls  below  fifty,  the  further  marking  of  the  papers  of  such 
competitor  may  be  dropped  (Rule  15),  and  such  fact  recorded  on  the 
face  of  the  paper  in  red  ink.  • 

30.  The  grading  of  the  several  competitors  being  completed,  their 
names  will  be  enrolled  in  the  order  of  their  excellence,  as  determined 
by  such  examination,  upon  a  register  of  eligible  persons  in  form  as 
prescribed  by  the  commission. 

31.  Every  paper  in  any  examination,  not  formally  certified  by  the 
examiners,  will  be  signed  with  his  initials  in  ink  by  each  examiner  who 
has  reviewed  and  marked  it. 

32.  Priority  of  date  in  examination  will  give  no  advantage  in 
position  on  the  eligible  list.  The  names  of  the  three  persons  highest 
in  general  average  standing  on  the  list  for  any  grade  will  be  certified 
for  selection  without  regard  to  dates  of  examination,  and  subject  only 
to  the  preferences  of  competitors  on  record  for  certain  departments  or 
offices,  or  to  the  certificate  of  the  appointing  officer,  that  an  optional 
subject  is  of  prime  importance. 

Non^competitice. 

33.  Schedule  G.  The  boards  of  examiners  before  whom  shall  appear 
any  person  named  for  a  position  in  Schedule  C,  subject  to  a  non-com- 
petitive examination,  will  report  to  the  commission  the  facts  regarding 
such  person  furnished  to  or  ascertained  by  them,  upon  the  first  three 
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pointB,  as  required  by  Bale  23.  Upon  the  fourth  point,  as  required  in 
said  rule,  they  will  examine  the  person  so  appearing  in  the  several 
subjects  prescribed  by  regulations  in  accordance  with  Bule  24.  Such 
examination  will  be  in  writing,  and  the  standing  on  each  subject  will 
be  marked  in  the  manner  herein  directed  for  competitive  examinations. 

The  grading  of  such  person,  together  with  the  examination  papers 
and  the  report  on  the  other  points  of  inquiry,  shall  be  transmitted  to 
the  commission  as  soon  after  the  examination  as  practicable. 

34.  Schedule  D,  The  boards  of  examiners  for  positions  in  Schedule 
D  shall  take  evidence  of  the  qualifications  of  persons  properly  appear- 
ing before  them,  as  the  same  are  defined  in  Bule  29,  and  regulations 
pursuant  thereto.  So  far  as  may  be  practicable,  such  examinations 
shall  be  in  writing.  If  the  board  is  satisfied  that  any  person  so 
appearing  is  duly  qualified  to  discharge  the  duties  of  the  position  for 
which  named,  a  certificate  of  qualification  will  be  granted  by  the  board 
in  such  form  as  the  commission  may  prescribe.  Officers  having  the 
authority  to  employ  persons  in  the  positions  included  in  Schedule  D 
may  directly  name  persons  to  any  such  board  for  examination.  Quar- 
terly reports  on  the  first  days  of  January,  April,  July  and  October  in 
every  year  will  be  made  by  such  boards  to  the  commission,  giving 
names  of  all  persons  examined,  the  positions  for  which  named,  and 
whether  or  not  certified  as  qualified.  Intermediate  reports  of  a  similar 
nature  will  be  made  when  specially  required. 

For  Promotion. 

36.  Examiners  will  carefully  inspect  the  work  performed  during  the 
previous  year  by  the  persons  named  for  promotion  as  regards  its  accu- 
racy and  neatness,  and  should  personally  question  them  concerning 
their  office  work  and  its  purposes,  in  order  to  ascertain  if  they  have  a 
general  and  intelligent  knowledge  of  the  business  in  the  department 
where  they  are  employed.  No  part  of  the  examination  need  be  by 
written  answers  to  written  questions,  but  the  examiners  may  require 
the  persons  examined  to  give  a  written  description  of  the  work  done 
by  them  and  its  relation  to  the  duties  of  others. 

General, 

36.  As  soon  as  practicable  after  an  examination,  the  papers  of  the 
candidates  will  be  marked,  and  their  standing  ascertained  and  com- 
municated to  them  by  the  secretary  of  the  commission  by  mail.  Prior 
to  that  time  no  inquiries  addressed  either  to  the  examiners  or  the 
commission  will  be  answered.  No  letters  explanatory  of  errors  pre- 
sumed to  have  been  made  in  an  examination  wUl  receive  any  attention. 


446  Sixth  Annual  Report  of  the 

87.  The  commiBsion  can  not  undertake  to  answer  inqoiriee  relating 
to  cases  which  are  not  officially  before  it  for  decision,  nor  can  it  decide^ 
except  in  cases  of  actual  candidates  on  its  registers,  qaeetions 
respecting  the  application  of  the  rules  and  regulations. 

88.  Particular  answers  can  not  be  given  to  inquiries  which  are 
answered  expressly  or  by  implication  in  published  regulations  and 
similar  documents. 

89.  Applicants  will  not  be  eligible  for  examination  for  appointment 
as  inspectors  in  the  excise  department  who  have  been  engaged  in  the 
saloon  business  or  in  the  sale  of  liquor  within  two  years. 

40.  The  schemes  of  qualifications  and  subjects  of  examination  of 
the  same  for  positions  in  Schedules  C  and  D  will  be  published  from 
time  to  time  for  general  information. 

In  regard  to  many  such  positions,  the  nature  and  extent  of  such 
examinations  will  not  be  determined  until  after  a  vacancy  in  the 
position  occurs. 

No  information  can,  therefore,  be  given  in  regard  to  such  poBitiona 
other  than  is  published  as  above  mentioned. 


CLASSIFICATION  OF  THE  CIVIL  SERVICE. 

[Approved  by  the  Governor  on  September  3, 1883.    Amended.] 

The  letters' A,  B,  0,  D  and  E,  in  brackets,  indicate  the  schedule 
under  the  rules,  in  which  the  class,  subdivision  or  grade  is  included. 

CLASS  I. 

All  assistants  and  deputies  of  executive  and  administrative  officers 
and  all  clerks  and  other  persons  of  whatever  designation  rendering 
services  similar  to  those  of  clerks  in  any  branch  of  the  State  service. 

Subdivision  I. 

First  Orade  fB].  Clerks  and  like  employes  receiving  an  annual 
compensation  of  less  than  $1,000. 

Second  Orade  [B].  Clerks  and  like  employes  receiving  an  AinniuLl 
compensation  of  $1,000  or  more,  but  less  than  $1,200. 

Third  Orade  [B].  Clerks  and  like  employes  receiving  an  annual 
compensation  of  $1,200  or  more,  but  less  than  $1,500. 

Fourth  Orade  [E].  Clerks  and  like  employes  receiving  an  ftTimift^ 
compensation  of  $1,500  or  more,  but  less  than  $1,800. 

Fifth  Orade  [E].  Clerks  and  like  employes  receiving  an  annual 
compensation  of  $1,800  or  more,  but  less  than  $2,000. 
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Sixth  Grade  [E].  Olerks  and  like  employes  receiving  an  annual 
compensation  of  $2,000  or  more,  but  less  than  $2,500. 

Seventh  Grade  [E].  Clerks  and  like  employes  receiving  an  annual 
compensation  of  $2,500  or  more. 

[Subdivision  IL  A.] 

In  the  office  of  the  Secretary  of  State,  the  deputy  secretary;  in  the 
office  of  the  Comptroller,  the  deputy  comptroller  and  confidential 
clerk;  in  the  office  of  the  Treasurer,  the  deputy  treasurer,  the  chief 
clerk,  the  book-keeper  and  the  pay-clerk;  in  the  office  of  the  Attorney- 
General,  the  two  deputies  and  the  confidential  olerk;  in  the  office  of 
the  State  Engineer  and  Surveyor,  the  deputy;  in  the  Department  of 
Public  Instruction,  the  deputy,  the  confidential  clerk  and  stenographer, 
and  the  confidential  inspector  of  school  buildings;  the  deputy  super- 
intendent and  special  examiners  of  the  Banking  Department;  in  the 
Insurance  Department,  the  deputy,  the  chief  clerk,  the  actuary,  the 
private  secretary  and  the  special  examiner;  the  clerk  of  the  Superin- 
tendent of  Prisons;  the  clerk,  deputy  clerk  and  the  reporter  of  the 
Court  of  Appeals;  the  secretaries  of  the  Railroad  Commission,  the 
Board  of  Health,  the  Board  of  Chanties,  the  Commissioners  of  Emi- 
gration, and  the  Civil  Service  Commission;  the  chief  examiner  of  the 
civil  service;  the  treasurers  of  asylums;  the  game  and  fish  protectors, 
and  the  Superintendent  of  Public  Buildings;  principals,  professors 
and  teachers  in  normal  schools;  chief  clerks  of  courts;  counsel  and 
cashier  of  excise  board  of  New  York;  the  chief  clerk  of  the  Bureau  of 
Labor  Statistics;  the  secretary  of  the  board  of  police  justices;  the 
police  clerk  of  each  of  the  police  courts,  and  the  clerk  of  each  of  the 
district  courts  of  New  York;  assistant  to  the  Attorney-General  in  the 
city  of  New  York;  clerk  and  deputy  clerk  of  the  Board  of  Claims; 
the  chief  engineer  and  the  assistant  secretary  under  the  Board  of 

Electrical  ControL 

CLASS  2.  [B.1 

Civil  engineers  and  surveyors;  chemists;  census  enumerators;  under 
the  Board  of  Electrical  Control,  the  electrical  expert,  the  inspectors 
of  electrical  conductors,  the  inspectors  of  underground  construction. 

CLASS  2.  [C] 

All  persons  of  special  qualifications  (except  those  employed  in  the 
salt  works,  prisons,  reformatories,  asylums  and  other  charitable  and 
corrective  institutions),  including  directors  or  curators  of  museums; 
geologists,  botanists  and  entomologists  and  their  respective  assistants; 
librarians  and  their  assistants;  sanitary  experts;  inspector  of  quaran- 
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tine  hospitals;  medical  superintendent  of  emigrants;  health  officers; 
the  clerk  in  the  department  of  tha  general  inspector  of  rifle  practice; 
corporation  tax  clerk;  assistant  corporation  tax  clerk  in  the  office  of 
the  Comptroller;  the  chief  clerk;  the  confidential  clerk,  the  corpora- 
tion examiner,  the  cashier  and  book-keeper,  and  the  messenger  in 
office  of  the  Secretary  of  State;  the  musical  director  in  the  Asylum 
for  the  Blind,  at  Batavia;  messenger  in  the  office  of  the  Superinten- 
dent of  State  Prisons;  stenographer  of  the  Board  of  Claims;  the  chief 
clerk  of  the  Bureau  of  Canal  Affairs;  chief  tax  clerk,  land  (or  first 
assistant)  tax  clerk,  tax  correspondent  and  special  accountant  in  the 
office  of  the  Comptroller;  three  application  clerks  under  the  board  of 
excise  of  the  city  of  New  York;  the  assistant  corporation  examiner  in 
the  office  of  the  Secretary  of  State;   the  private  secretary  to  the 

factory  inspector. 

CLASS  2.  [D.] 

Sanitary  inspectors   appointed   or   employed   under   the  Cleneral 

Health  Act. 

CLASS  3. 

All  persons  engaged  in  duties,  other  than  those  of  clerks,  in  the 
courts  and  public  offices  and  buildings  at  Albany  and  the  State 
arsenals,  except  as  laborers,  and  not  included  in  the  preceding  classes. 

SuBDmsioN  L    [C] 

Court  criers  and  attendants;  court  and  other  marshals;  stenogra- 
phers of  courts;  excise  inspectors;  messenger  in  the  office  of  the 
Board  of  Claims;  messenger  in  the  office  of  the  Comptroller;  clerks, 
assistants,  court  attendants  and  stenographers  of  the  police  courts, 
and  the  assistant  clerks,  attendants,  officers  and  court  attendants, 
and  stenographers  of  the  district  courts;  assistant  clerks,  subpoena 
clerks,  stenographers  and  attendants  of  the  courts  of  General  and 

Special  Sessions. 

Subdivision  II.   [B.] 

Superintendents  and  assistant  superintendents  in  charge  of  public 
buildings  under  the  general  superintendent. 

Subdivision  III.  [B.  and  D.] 

Interpreters  in  courts,  keepers  and  janitors  of  public  buildings, 
arsenals,  bureaus,  etc. ;  office  messengers;  orderlies  in  public  build- 
ings; watchmen;  firemen;  porters  and  portresses. 

Subdivision  IV.  [B.  and  D.] 

Steam  engineers  and  all  other  persons  engaged  in  expert  mechan* 
ical  duties  in  public  buildings  or  arsenals. 
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CLASS  4. 

Subdivision  I.  [C] 

Superintendent  of  repairs. 
Third  Orade,  Resident  engineers. 
Fourth  Orade,  Division  engineers. 

Subdivision  m.  [B.] 

First  Orade.  Bodmen  and  levelers. 

Second  Orade,  Assistant  engineers  below  the  rank  of  resident. 

Subdivision  IV.  [D.] 

All  others  employed  in  said  department  not  otherwise  classified. 

First  Orade.  All  those  receiving  an  annual  compensation  less  than 
$500. 

Second  Orade.  All  those  receiving  an  annual  compensation  of  $500 
or  more. 

CLASS  5. 

All  persons  employed  in  the  Onondaga  Salt  Works,  except  the 
deputy  superintendent  (Class  1). 

Subdivision  L  [C] 

First   Orade.  Engineers,   except  the   chief   engineer,  overseers  of 
pumps  and  supervisors  of  aqueducts  and  reservoirs. 
Second  Orade.  Chief  engineer. 

Subdivision  II. 

First  Orade  [CJ.  Assistant  inspectors  of  salt  or  of  barrels. 

Second  Orade  [E].  Receivers  and  inspectors  of  salt  or  of  barrels. 

Third   Orade   [EJ.  Chief  inspector  of   salt  and  chief  inspector  of 

barrels. 
*  Subdivision  III.   [D.] 

All  others  employed  and  not  otherwise  classified. 

CLASS  6. 
All  persons  employed  in  prisons  and  reformatories. 

Subdivision  L  [C] 
Wardens  and  agents  of  prisons  ;  superintendents  of  reformatories. 

Subdivision  II. 

[CJ«  Principal  matrons,  clerks.     [B].  Physicians. 

67 
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Second  Qrade  [B.  and'  E].  Keepers  in  prisons  or  reformatories 
receiying  an  annual  compensation  of  $900  or  less. 

Third  Grade  [R  and  E].  Keepers  of  prisons  or  reformatories 
receiving  an  annual  compensation  greater  than  $900,  except  the 
principal  keepers. 

Fourth  Qrade  [E].  Principal  keepers. 

Subdivision  IV. 
[B].  Steam  engineers. 

[D].  All  persons  employed  as  expert  mechanics  in  prisons  and 

reformatories. 

Subdivision  V. 

First  Qrade  [B].  Teachers  in  reformatories  receiving  an  annual 
compensation  of  less  than  $500. 

Second  Qrade  [E].  Teachers  receiving  an  annual  compensation  of 
$500  or  more,  but  less  than  $1,000. 

Third  Qrade  [E].   Teachers  receiving  an  annual  compensation  of 

$1,000  or  more. 

Subdivision  YL  [D.] 

All  other  persons  employed  in  prisons  and  reformatories,  except 
laborers. 

First  Qrade,  Such  persons  receiving  an  annual  compensation  of  less 
than  $500. 

Second  Qrade,  Such  persons  receiving  an  annual  compensation  of 

'  $500  or  more. 

CLASS  7. 

All  persons  employed  in  asylums  for  the  insane,  idiots,  the  blind 
and  deaf  and  dumb,  and  in  similar  institutions,  and  by  the  Commis- 
sioners of  Emigration,  except  those  included  in  Class  1  and  laborers. 

Subdivision  L  [C] 
Superintendents  of  insane  asylums. 

Subdivision  II.  [C] 
Superintendents  of  asylums  other  than  those  for  the  insane. 

Subdivision  HI.  [C] 

Assistant  physicians  and  pathologists  in  insane  asylums  in  the  lowest 

grade  in  each  asylum. 

Subdivision  IEE.  [E.] 

All  assistant  physicians  and  pathologists  in  insane  asylums  except 
those  in  the  lowest  grad& 


Civil  Service  Commission.  451 

SuBDrvisiON  rV.  [C] 
Physicians  other  than  those  in  insane  asylums. 

Subdivision  V.  [C] 
Stewards  of  asylums,  matrons  of  asylums. 

Subdivision  VI.  [D.] 
Engineers  and  expert  mechanics  and  tradesmen. 

Subdivision  VIL 

First  Orade  [B].  Teachers  receiving  an  annual  compensation  of  less 

than  $500. 

Second  Orade  [E].  Teachers  receiving  an  annual  compensation  of 

$500  or  more.  

Subdivision  VIII. 

First  Grade  [D].  Attendants,  nurses  and  orderlies. 

Second  Orade  [E].  Supervisors  of  asylums  and  wards. 

Subdivision  IX.  [D.] 

All  other  persons  employed  in  asylums  and  by  the  Commissioners 
of  Emigration. 

First  Orade,  All  such  persons  receiving  an  annual  compensation  of 
less  than  $500. 

Second  Chrade.  All  such  persons  receiving  an  annual  compensation 
of  $500  or  more. 

In  the  above  classification  the  inclusion  9f  any  specified  official  in 
any  class,  subdivision  or  grade  shall  not  apply  to  any  person  acting 
as  or  termed  as  a  deputy  or  assistant  of  such  official,  nor  to  any 
person  acting  for  or  as  such  official  in  case  of  absence,  vacancy  in 
office  or  otherwise. 

The  term  "  deputy  "  or  "  assistant "  is  not  recognized  in  this  classifi- 
cation, unless  such  designation  is  authorized  by  law. 

Where  any  person  receives  a  compensation  rated  not  by  the  year, 
but  by  the  day,  week  or  month,  the  classification  of  such  person,  when 
dependent  upon  compensation,  will  be  based  upon  his  or  her  equiva- 
lent annual  compensation. 

The  classes  indicate  the  several  grand  divisions  of  the  service.  The 
subdivisions  are  intended  to  mark  the  distinct  kinds  of  qualification 
necessary  in  each  class,  and  the  grades  in  the  subdivisions  are  designed 
as  steps  for  advancement  by  formal  promotion. 

The  omission  in  the  above  classification  of  any  official  designation 
or  appellation  of  a  position  in'  the  service  will  not  exclude  such 
position  from  the  classification,  as  it  will  be  comprised  in  the  class  to 
whieh  it  belongs  by  the  general  specification  of  such  clasSi 
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CLASSIFICATION  OF  THE  CIVIL  SERVICE. 


Positions  Not  CiJissinED. 

All  persons  appointed  by  the  Goyemor  or  elected  by  the  people,  and 
the  subordinates  of  any  such  officer  for  whose  errors  or  violation  of 
duty  said  officer  is  financially  responsible,  and  any  subordinate  officer 
who,  by  virtue  of  his  office,  has  personal  custody  of  public  moneys 
or  public  securities  for  the  safe  keeping  of  which  the  head  of  the 
office  is  under  official  bonds. 

PosmoNB  IN  Schedule  A. 

ByJe6. 

The  appointments  to  positions  comprised  in  Schedule  A  may  be 
made  without  examinations  under  these  rules,  but  such  examinations 
may  be  had  upon  the  request  of  the  appointing  officer.  Appointing 
officers  must  notify  the  commission,  in  writing,  of  all  appointments 
to  such  positions  within  five  days  after  the  same  are  made. 

In  the  office  of  the  Secretary  of  State  : 
The  deputy. 

In  the  office  of  the  Comptroller: 
The  deputy. 
One  confidential  clerk. 

In  the  office  of  the  Treasurer: 
The  deputy.      . 
The  cashier. 
The  book-keeper. 

In  the  office  of  the  Attorney-General: 
Three  deputies. 
One  confidential  clerk. 
One  assistant  to  the  Attorney-GeneraL 

In  the  office  of  the  State  Engineer  and  Surveyor: 
The  deputy. 
The  division  engineers. 
The  resident  engineers. 
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In  the  office  of  the  Saperintendent  of  State  Prisons: 
One  clerk. 

In  the  office  of  the  Superintendent  of  the  Banking  Department: 
The  deputy. 
The  special  examiners. 

In  the  office  of  the  Superintendent  of  the  Insurance  Department: 
The  deputy. 
The  chief  clerk. 
The  actuary. 
The  priyate  secretary. 
Two  special  examiners. 

In  the  office  of  th^  Superintendent  of  Public  Instruction: 
The  deputy. 

One  confidential  clerk  and  steQOgrapher. 
One  confidential  inspector  of  school  buildings. 

In  the  office  of  the  Eailroad  Oommission: 
The  secretary. 

In  the  office  of  the  Board  of  Claims: 
The  clerk. 
The  deputy  clerk. 

In  the  office  of  the  State  Board  of  Health: 
The  secretary. 

In  the  office  of  the  Civil  Serrice  Commission: 
The  chief  examiner. 
The  secretary. 

In  the  office  of  the  Commissioner  of  the  Bureau  of  Statistics  of  Labor: 
The  chief  clerk. 
Six  special  agents. 

In  the  office  of  the  Forest  Commission: 
The  secretary. 

In  the  office  of  the  Dairy  Commissioner: 
Six  assistant  commissioners. 

In  the  office  of  the  State  Board  of  Charities: 
The  secretary. 

In  the  office  of  the  Commissioners  of   the  State  Beservation  ai 
Niagara:  ^ 

The  secretary. 
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In  the  office  of  the  Adjutant-General: 
The  assistant  adjutant-general. 

In  the  office  of  the  Inspector-General: 
The  assistant  inspector-general 
The  chief  clerk. 

In  the  office  of  the  Regents  of  the  Universitj: 
The  secretary. 

In  the  office  of  the  Superintendent  of  the  Onondaga  Salt  Springs 
The  deputy. 

In  the  office  of  the  Factory  Inspector: 
One  assistant  inspector. 
Eight  deputy  inspectors. 

In  the  office  of  the  Superintendent  of  Public  Buildings: 
The  deputy. 
The  clerk. 

In  the  office  of  the  Commission  of  Mediation  and  Arbitration: 
The  secretary. 

In  the  prisons  and  reformatories : 
The  chaplains. 

In  the  asylums: 
The  treasurers. 
The  chaplains. 

In  the  normal  schools: 
The  principals. 
The  professors. 
The  teachers. 

In  the  Soldiers'  and  Sailors'  Home: 
The  superintendent 

In  the  New  York  board  of  excise: 
The  secretary. 
The  assistant  secretary. 
The  cashier. 
The  assistant  cashier. 

In  the  office  of  the  Commissioners  of  Emigration: 
The  secretary. 

In  the  office  of  the  Health  Officer  of  the  Port  of  New  York: 
Three  deputy  health  officers. 
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In  the  office  of  the  Quarantine  Oommission: 
The  seGretary. 

In  the  office  of  the  Board  of  Electrical  Control: 
The  secretary. 
The  assistant  secretary. 
The  engineer. 

In  the  Courts: 

The  clerk  of  each  court 

The  police  clerk  of  police  courts.  New  York  city. 

The  secretary  of  the  board  of  police  justices,  New  York  city. 

The  assistant  clerk  of  each  district  court,  New  York  city. 

In  the  office  of  the  clerk  of  the  Court  of  Appeals: 
The  clerk. 
The  deputy  clerk. 
The  reporter. 

80HSDUI«B  B 

Shall  include  the  following: 

CLASS  L 

All  clerks  and  other  persons  of  whatever  designation,  rendering 

services  similar  to  those  of  clerks  in  any  branch  of  the  State  service 

in  the  following  grades: 

Subdivision  1. 

Fir?;t  Orade.  Clerks  and  like  employes  receiving  an  annual  compen- 
sation of  less  than  $1,000. 

Second  Orade,  Clerks  and  like  employes  receiving  an  annual  com- 
pensation of  $1,000  or  more,  but  less  than  $1,200. 

Third  Orade.  Clerks  and  like  employes  receiving  an  annual  compen- 
sation of  $1,200  or  more,  but  less  than  $1,500. 

Bule  8. 

Appointments  shall  be  made  or  employment  shall  be  given  in  the 
positions  in  Schedule  B  by  selection  from  those  persons  graded  high- 
est|  as  the  results  of  open  competitive  examinations.    *    *    * 

Positions  in  Sohbdule  B. 
Clerks. 

Book-keepers. 
Stenographers. 
Typewriters. 
Messengers. 
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CorrespondentB. 
Oivil  engineers. 
LevelerB. 
>    Draughtsmen. 
Bodmen. 
Accountants. 
Teachers. 
OoUectors. 

Telegraph  operators. 
Eeformatory  guards. 
Interpreters. 
Janitors. 
All  other  persons  not  otherwise  classified. 

Positions  in  Sohedule  0. 

Rvle  21. 
The  positions  in  Schedule  O  may  be  filled  by  the  appointing  officer 
in  his  discretion  in  respect  to  the  manner  of  examination.  The  discre- 
tion of  the  officer  in  such  cases  shall  be  limited  as  follows:  (1)  He  may 
select  from  the  three  persons  graded  highest  as  the  result  of  an  open 
competitive  examination;  or  (2)  he  may  name  to  thd  commission  three 
or  more  persons  for  competive  examination,  and  appoint  the  one 
graded  highest  in  such  examination;  or  (3)  he  may  appoint  or  employ 
any  person  named  by  him  who  upon  non-competitiTe  examination 
shall  be  duly  certified  by  the  commission  as  qualified  to  discharge  the 

duties  of  the  position. 

SGHEDITLE  0 

Shall  include  the  following: 

All  persons  of  special  qualifications  (except  those  employed  in  the 

salt  works,  prisons,  reformatories,  asylums  and  other  charitable  and 

corrective  institutions),  including  directors  or  curators  of  museums; 

geologists,  botanists  and  entomologists  and  their  respective  assistants; 

librarians    and   their    assistants;     sanitary    experts;    inspectors   of 

quarantine  hospitals;  medical  superintendent  of  emigrants;    health 

officers,  etc 

In  the  office  of  the  Secretary  of  State: 
The  chief  clerk. 
The  examiner  of  corporations. 
The  assistant  examiner  of  corporations. 
One  confidential  and  index  clerk. 
One  confidential  clerk  and  stenographer. 
One  book  and  pardon  clerk  and  bookkeeper. 
One  messenger^ 
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In  the  office  of  the  Comptroller: 
Chief  tax  clerk. 
First  asBifltant  tax  clerk. 
One  corporation  tax  clerk. 
One  assistant  corporation  tax  clerk. 
Chief  clerk  canal  bureau. 
The  special  accountant. 
The  tax  correspondent. 
One  messenger. 

In  the  office  of  the  Treasurer: 
One  check  clerk. 
One  corporation  clerk. 

In  the  office  of  the  Attomej-Oeneral: 
One  assistant  to  second  deputy. 
One  brief  clerk. 
One  clerk,  land  department. 

In  the  office  of  the  Superintendent  of  Prisons: 
One  messenger. 

In  the  office  of  the  Superintendent  of  Public  Instruction: 
One  law  clerk. 

In  the  offipe  of  the  Bailroad  Commission : 
One  inspector. 
One  bridge  examiner. 
One  accident  clerk. 
One  expert  proof-reader. 

In  the  office  of  the  Board  of  Claims: 
One  messenger. 
One  stenographer. ' 

In  the  office  of  the  State  Board  of  Health: 
Two  sanitary  experts. 

In  the  office  of  the  Commissioner  of  the  Bureau  of  Statistics  of 
Labor: 

One  stenographer. 

In  the  office  of  the  Dairy  Commissioner: 
Two  chemists. 
Exjperts  and  agents. 

In  the  Department  of  Bifle  Practice: 
One  clerk. 

58 
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In  the  office  of  the  Regents  of  the  Uniyersitj: 
One  inspector  of  teachers'  classes. 
Two  librarians. 
Four  assistant  librarians. 
One  state  geologist  and  director  of  museum. 
One  state  entomologist 
One  state  botanist 

One  assistant  in  charge  of  State  museum. 
One  custodian  of  zoological  collections. 
One  assistant  in  palsBontologj. 
One  draughtsman  and  assistant  in  palaeontology. 

At  the  Onondaga  salt  works: 
One  chief  engineer. 
Otie  chief  inspector. 
One  chief  barrel  inspector. 
Three  salt  inspectors. 
Sixteen  assistant  salt  inspectors. 
Five  assistant  barrel  inspectors. 
Three  overseers  of  pumps. 
Three  supervisors  of  aqueducts. 
Three  receivers. 
Two  inspectors. 
Twelve  engineers. 

In  the  office  of  the  Factory  Inspector: 
The  private  secretary. 

In  Sing  Sing  Prison: 

The  agent  and  warden.  • 

One  clerk. 

One  assistant  clerk. 

One  stenographer. 

One  physician. 

In  Auburn  Prison: 

The  agent  and  warden. 
One  clerk. 
One  assistant  clerk. 
One  physician. 

In  Olinton  Prison: 

The  agent  and  warden. 
One  clerk. 
One  assistant  clerk. 
One  physician. 
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In  ibe  State  IndnBtrial  School,  Bochester: 
The  superintendent. 
One  steward. 
One  physician. 

In  the  Ehnira  Beformatory: 
The  superintendent 
Instructors. 
One  physician. 

In  Willard  Asylum: 

The  superintendent 
Seyen  assistant  physicians. 
One  steward. 
One  matron. 
One  apothecary. 

In  Utica  Asylum: 

The  superintendent 

Four  assistant  physicians. 

One  pathologist 

One  matron. 

One  steward. 

One  medical  assistant 

One  medical  and  clinical  clerk. 

One  apothecary. 

In  the  Homeopathic  Asylum,  Middletown: 
The  superintendent 
Two  assistant  physicians. 
One  steward. 
One  assistant  steward. 
One  druggist 

In  Binghamton  Asylum: 
The  superintendent 
Three  assistant  physicians. 
One  steward. 
One  matron. 

In  Buffalo  Asylum: 

The  superintendent 
Two  assistant  physicians. 
One  steward. 
One  medical  cadet 
One  apothecary. 
One  matron. 
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In  the  Hudson  Biver  State  Hospital,  Poughkeepsie: 
The  superintendent. 
Three  assistant  physicians. 
One  steward. 
One  matron. 
One  apothecary. 

In  the  House  of  Refuge  for  Women,  Hudson: 
The  superintendent. 
One  steward. 
Three  matrons. 
Five  assistant  matrons. 

In  the  Asylum  for  Insane  Criminals,  Auburn: 
The  superintendent. 
One  assistant  physician. 
One  apothecary. 
One  steward  and  book-keeper. 

In  the  Asylum  for  Idiots,  Syracuse: 
The  superintendent 
One  medical  assistant 
One  steward. 
One  matron. 
Three  assistant  matrons. 

In  the  Custodial  Asylum  for  Women,  Newark: 
The  superintendent 
One  matron. 
One  assistant  matron. 

In  the  Asylum  for  the  Blind,  Batavia: 
The  superintendent 
One  physician. 
One  matron. 
Two  assistant  matrons. 

In  the  New  York  Institution  for  the  Blind: 
The  superintendent 
One  physician. 
One  steward. 
One  matron. 
One  assistant  matron. 

In  tHe  Soldiers'  and  Sailors'  Home,  Bath: 
One  surgeon. 
One  steward. 
One  assistant  surgeon. 
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In  ibe  excise  department,  New  York  city: 
One  law  clerk. 
Three  application  clerks. 
Inspectors. 

In  the  office  of  the  Commissioners  of  Emigration: 
One  resident  physician. 
One  assistant  matron. 

In  the  Emigrants'  Hospital,  Ward's  Island: 
One  physician-in-chief. 
Three  physicians. 
One  apothecary. 

In  the  office  of  the  Quarantine  Commission: 
Three  superintendents. 

In  the  Courts: 

Criers  and  attendants. 

Stenographers. 

Marshall 

Assistant  police  court  clerks. 

Subpoena  clerks  in  the  Courts  of  General  and  Special  Sessions. 

Positions  in  Schedulie  D. 
Rule  2%. 
The  positions  in  Schedule  D  must  be  filled  by  such  persons  as  upon 
proper  non-competitive  examination  shall  be  certified  as  qualified  to 
discharge  the  duties  of  such  position  by  an  examiner  or  examiners 
selected  or  appointed  for  that  purpose  by  the  commission.  The  head 
of  any  office,  department  or  institution,  in  which  there  may  be  a 
vacancy  or  vacancies  in  any  position  or  positions  in  this  schedule, 
may  name  for  examination  a  person  for  each  vacancy.  The  commis- 
sion may  provide  by  special  regulation,  that  in  any  institution  where 
a  number  of  persons  are  employed  in  the  same  grade,  the  employing 
officer  may  name  for  examination  more  than  one  person,  in  order  that 
there  may  be  a  list  of  qualified  persons  from  which  to  make  an  imme- 
diate selection  in  case  of  vacancy.  Such  nominations  may  be  made  to 
the  commission,  or  to  any  examiner  or  board  of  examiners  as  the 
commission  may  prescribe  by  regulations. 

SCHEDULE  D 

Shall  include  the  following  : 

Sanitary  inspectors  employed  under  the  General  Health  Act 
Keepers  and  janitors  of  public  buildings,  arsenals,  bureaus,  etc. 
Watchmen^  firemen,  porters,  and  portresses  in  public  buildings. 
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» 
All  persons  engaged  in  expert  mechanical  duties  in  public 

buildings  or  arsenals. 
All  persons   employed  as  expert  mechanics  in  prisons  and 

reformatories,  in  asylums  and  other  similar  institutions,  and 

by  the  Commissioners  of  Emigration. 
Prison  guards. 

In  the  office  of  the  Forest  Oommission: 
Warden  or  chief  forester. 
Foresters. 

At  the  Onondaga  salt  works:  • 

All  persons  employed  not  otherwise  classified. 

In  the  prisons  and  reformatories: 

Superintendents  and  other    persons  employed  in  the  State 
account  system. 

In  the  asylums  and  similar  institutions: 
Supervisors  of  asylums  or  wards. 
Attendants. 
Nurses. 
Orderlies. 
All  similar  positions  not  otherwise  classified. 

Positions  in  Schedule  E. 

Bute  31. 

The  positions  in  Schedule  E  shall  be  filled  when  vacant*  by  the 
promotion  of  those  in  the  service  in  the  lower  grades  of  the  same 
subdivision  in  the  department,  office  or  institution  in  which  the  vacancy 
or  vacancies  may  occur.    Promotions  shall  be  made,  subject  to  the 
provisions  of  these  rules,  by  the  officer  or  officers  having  the  power  of 
appointment.    If,  in  the  judgment  of  such  officer  or  officers,  there  be 
none  found  in  the  lower  grades  fit  to  perform  the  duties  in  such 
vacant  positions,  in  that  case,  and  in  no  other,  the  positions  may  be 
filled  in  the  same  manner  as  is  prescribed  by  these  rules  for  filling 
the  positions  in  the  lowest  grade  of  the  same  subdivision  and  class. 
Promotions  shall  be  made  by  successive  grades;  in  case  of  vacancy  in 
any  position  in  this  schedule,  it  shall  be  filled  by  selection  from  the 
next  inferior  grade,  if  there  be  any  person  in  such  grade  fit  for  pro- 
motion, and  if  there  be  no  such  person,  then  the  promotion  shall  be 
made  by  a  selection  from  the  next  inferior  grade  and  so  on  until  all 
the  inferior  grades  are  exhausted,  and  no  person  therein  found  fit, 
when  the  position  shall  be  filled  by  appointment  as  above  provided. 
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schedule  e 

Shall  include  the  following  positions: 

CLASS  L 
Sttbdiyision  1. 

All  clerks  and  other  persons  of  whatever  designation,  rendering 
services  similar  to  those  of  clerks  in  any  branch  of  the  State  service; 

Fourth  Orade,  Olerks  and  like  employes  receiving  an  annual  com- 
pensation of  $1,600  or  more,  but  less  than  $1,800. 

Fifth  Grade,  Olerks  and  like  employes  receiving  an  annual  com- 
pensation of  $1,800  or  more,  but  less  than  $2,000. 

Sixth  Grade.  Clerks  and  like  employes  receiving  an  annual  com- 
pensation of  $2,000  ot  more,  but  less  than  $2,500. 

Se\x:n£h  Grade,  Clerks  and  like  employes  receiving  an  annual  com- 
pensation of  $2,500  or  more. 

The  omission  in  the  above  classification  and  schedules  of  any 
existing  position  in  the  service  will  not  exclude  such  position  from 
the  classification  and  schedules  above  specified,  but  it  will  be  com- 

■ 

prised  in  the  class  and  schedule  to  which  it  belongs  by  the  nature  of 
its  duties;  such  class  and  schedule  to  be  indicated  by  the  chief 
examiner. 

All  new  positions,  not  excepted  by  law  from  classification,  shall  be 
deemed  to  be  in  Schedule  B,  unless  the  assignment  of  such  positions 
to  some  other  schedule  be  made  by  the  commission.  To  procure  such 
assignments  to  Schedules  A,  C  or  D,  application  must  be  made  to  the 
commission  in  writing  by  the  appointing  officer  or  board  before 
making  any  appointment,  and  any  assignment  made  by  the  commis- 
sion shall  be  in  writing,  and  notice  thereof  given  to  the  appointing 
officer  or  board.  Unless  such  application  to  the  commission  be  made 
by  the  appointing  officer  or  board  in  advance  of  the  appointment 
there  nhall  be  no  transfer  to  another  schedule  except  by  the  Governor. 


NEW  YORK  CIVIL  SERVICE  COMMISSION. 


REGISTER  OF   QUALIFICATIONS,    SCHEMES   FOR   EXAMINA- 

TIONS  AND  LIMITS  OF  AGE. 


SCHEDTTLE  B. 

Under  the  proyisions  of  CiTil  Service  Rule  14,  the  following  schemes 

have  been  prepared  for  the  several  grades   and    subdivisions    in 

Schedule  B: 

Clebkships — First  and  Ssooin)  Grades. 

Clerkships.    Salaries  less  than  $1,200  per  annum. 

Included  in  these  clerkships  are  positions  as  interpreters,  copyists, 
bookkeepers,  stenographers,  typewriters  and  others. 

Age  not  less  than  twenty-one  nor  more  than  fifty  years.* 

Stenographers.  Candidates  for  positions  as  stenographers  shall  be 
subject  to  a  general  examination  similar  in  character  to  that  required 
in  the  case  of  clerks  receiving  an  equal  amount  of  salary. 

Age  not  less  than  eighteen  nor  more  than  fifty  years. 

Obligatory  Subjects.  ^iShS 

1.  Writing  from  dictation  (about  one  page  of  foolscap) 3 

2.  Handwriting 4 

3.  Spelling 2 

4.  Copying  from  manuscript  (about  one  page) 2 

6.  Arithmetic  (viz. :  examples  in  numeration,  addition,  fractions, 

and  in  reduction  of  weights  and  measures) 3 

6.  Geography  (viz. :  questions  regarding  the  State  of  New  York 

and  the  United  States) 1 

Total , 15 

In  addition  there  may  be  an  oral  examination  and  specific  questions 
to  test  fitness  for  certain  positions. 

*  Limitation  of  age  does  not  apply,  in  any  of  the  classes  or  grades,  to 
persons  honorably  discharged  from  the  military  or  naval  service  of  the 
United  States. 
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OptUyrud  SvJtijectB, 
Expert  penmanship. 

Elements  of  bookkeeping. 

Foreign  languages. 

Special    qualifications    for    any  department  of  the  ci^il    serrioe 

specified  by  the  applicant. 

Clebeships,  Third  Grade. 

Clerkships  and  Wee  positions.  Salaries  of  $1,200  per  annum  or  more, 
but  less  than  $1,500. 

Age  not  less  than  twenty-one  years  nor  more  than  fifty  years. 

Included  in  these  clerkships  are  positions  as  interpreters,  copyists, 
bookkeepers,  stenographers,  typewriters  and  others. 

Stenographers,  Candidates  for  positions  as  stenographers  shall  be 
subject  to  a  general  examination  similar  in  character  to  that  required 
in  the  case  of  clerks  receiving  an  equal  amount  of  salary. 

Age  not  less  than  eighteen  nor  more  than  fifty  years. 

Obligatory  Subjects.  ^i*hto 

1.  Writing  from  dictation  (about  one  page  of  foolscap) 3 

2.  Handwriting 3 

3.  Spelling 3 

4.  Copying  from  manuscript  (about  one  page) 3 

5.  Arithmetic  (1  example  in  addition;  3  in  fractions;  2  in  reduc- 

tion; 3  in  proportion;  4  in  interest  and  discount) ....... 4 

6.  Geography  (4  questions  relatiye  to  New  York,  and  2  relative  to 

the  United  States) 1 

7.  History  (4  questions  relative  to  New  York  and  2  questions 

relative  to  the  United  States) 1 

8.  Constitution  (3  questions  concerning  that  of  New  York;   and 

2  that  of  the  United  States) 1 

9.  Making  a  condensed  summary  of  a  document  (not  exceeding  6 

folios 2 

Total 20 

In  addition  there  may  be  an  oral  examination  and  specific  questions 
to  test  fitness  for  certain  positions. 

Optional  Subjects, 
Expert  penmanship. 

English  composition  or  letter  writing. 

Bookkeeping. 

Foreign  languages. 

69 
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Special  quaUfication  for  any  department  of  the  civil  seryice  specified 
by  the  applicant. 

IrUerpreters.  Applicants  for  positions  as  interpreters  shall  be  subject 
to  a  general  examination  similar  in  character  to  that  required  in  the 
case  of  clerks  receiving  an  equal  amount  of  salary.  They  shall  be 
subject  to  a  special  examination,  with  a  view  to  ascertain  their  fitness 
for  the  positions  applied  for.  (a).  In  speaking  and  writing  fluently 
and  grammatically  two  (2)  languages  other  than  English.  (&).  In  the 
rudiments  of  the  history  and  geography  of  the  countries  in  whose 
languages  they  offer  to  be  examined.  Their  examination  shall  cover 
the  following: 

Obligatory  Subjects.  ^^hS 

1.  Eendering  into  English  (speaking)  dictated  or  spoken  matter 

in  two  (2)  foreign  languages  (each  5) 10 

2.  Writing  translation  from  same  (2)  foreign  languages  of  printed 

matter  or  manuscript  (not  exceeding  6  folios) 6 

3.  Elementary  history  and  geography  of  the  foreign  countries  in 

whose  languages  the  candidate  offers  to  be  examined 4 

Total 20 

Optional  Subjects, 
Any  additional  foreign  language. 

Messengers. 

Office  messengers  and  orderlies  in  offices  and  public  buildings,  and 

janitors  in  courts  (class  3,  part  of  subdivision  m).     The  limits  of  age 

for  messengers  at  the  date  of  application  are  eighteen  and  fifty  years. 

Obligatory  Subjects.  ^fehS 

1.  Writing  from  dictation  (about  one  page  of  foolscap) 2 

2.  Handwriting 3 

3.  Spelling I 

4.  Writing  down  from  memory  the  substance  of  a  verbal  order . .       4 

5.  Arithmetic  (viz.:  examples  in  numeration,  addition,  subtrac- 

tion, multiplication  and  division^ 2 

6.  An  exercise  in  observation ' 3 

Total 15 

Those  desiring  to  be  examined  also  in  a  foreign  language  must 
give  notice  of  their  desire  at  the  time  of  making  application. 
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Candidates  for  positions  as  janitors  will,  in  addition,  be  examined 
in  regard  to  their  knowledge  of  the  specific  daties  of  such  positions. 
Candidates  for  the  position  of  messenger  must  be  in  approved 
physical  condition  for  actiye  seryice. 

Refobmatobt  Guabds. 

Chuxrds  at  the  Elmira  B^ormatory  (class  6,  subdivision  m,  grade  1, 
salary  thirty  dollars  per  month).  Applicants  must  be  not -less  than 
^Ye  feet  nine  inches  in  height  when  unshod,  and  before  being 
admitted  to  the  service  they  must  past  a  thorough  physical  examina- 
tion by  the  prison  physician.  They  must  furnish,  in  addition  to  the 
ordinary  indorsements,  satisfactory  vouchers  that  they  are  not  of  an 
irascible  or  passionate  disposition,  and  are  of  kind  and  humane  dis- 
position. They  need  not  be  citizens  of  the  State.  Limits  of  age, 
twenty-one  and  fifty  years. 

Obligatory  Svbjects.  ^iShte! 

1.  Writing  from  dictation  (about  one  page  of  foolscap) 2 

2.  Handwriting 3 

3.  Spelling 1 

4.  Writing  down  from  memory  the  substance  of  an  order  given 

orally 4 

5.  Arithmetic  (examples  in   numeration,   addition,    subtraction, 

multiplication  and  division) 2 

6.  An  exercise  in  observation 3 

7.  An  oral  examination  from  which  will  be  marked  experience, 

discretion,  habits  and  bearing 5 

* 

Total 20 

Teachers. 

Teachers  in  reformatories  (class  6,  subdivision  V,  grade  I). 

Teachers  in  asylums,  etc.  (class  7,  subdivision  VII,  grade  I). 

[Positions  open  to  competition  have  attached  to  them  salaries  of  less 
than  $500,  usually  in  addition  to  board.  The  limits  of  age  are  for 
male  teacher,  twenty -one  and  forty-five  years,  and  for  female  teacher, 
eighteen  and  forty  years,  at  date  of  application.  The  schemes  of 
examination  will  probably  be  varied  to  meet  the  special  requirements 
of  the  respective  institutions,  and  so  far  as  practicable  and  necessary 
will  be  based  on  examinations  for  "State  certificates,"  under  the 
direction  of  the  Superintendent  of  the  Department  of  Public 
Instruction.] 


468  Sixth  Annual  Report  of  the 

ENaiNEERING  FoBITIONa. 

Amj^nt  engineers.  1.  Arithmetic ;  2.  Geometry ;  3.  Applied  or 
practical  geometry;  4.  Plane  trigonometry;  5.  Mensuration;  6.  Use 
of  instruments;  7.  Mechanics;  8.  Practical  construction. 

Levders,  1.  Arithmetic;  2.  Plane  trigonometry;  3.  Mensuration; 
4.  Use  and  adjustment  of  instruments;  6.  Tabulation  of  field-notee; 
6.  Making  profile  draughts;  7.  Practical  construction. 

Bodmen,  '  1.  Arithmetic;  2.  Plane  trigonometry;  3.  Mensuration; 
4.  Use  of  leveling  rod. 

SGHEDTTLE  0. 

In  positions  in  this  schedule,  where  the  duties  are  professional,  tech- 
nical or  expert,  the  nominees  or  candidates  will  be  required  to  show 
what  preliminary  training  or  technical  education  they  have  undergone 
to  qualify  them  for  such  situations  before  they  can  be  admitted  to 
examination. 

CouBT  Offiobbs  and  Glebes. 

1.  Stenographers.  Candidates  for  positions  as  stenographers  shall 
be  subject  to  a  general  examination  similar  in  character  to  that 
required  in  the  case  of  clerks  receiving  an  equal  amount  of  salary,  and 
the  following: 

Obligatory  Subjects.  SSlShS 

1.  Accuracy  in  taking  notes  of  spoken  or  dictated  matter  at  the 

rate  of  at  least  150  words  per  minute 5 

2.  Correctness  in  transcribing  such  notes,  regard  being  had  to 

spelling  (3)  and  penmanship  (3) 6 

3.  Accuracy  in  the  immediate  rendering  of  spoken  or  dictated 

matter,  which  they  will  be  required  to  take  down  and  read 
back  aloud  immediately 5 

4.  Arithmetic    (fundamental    rules,    proportion,    interest    and 

discount) 2 

6.  Elementary  history  and  geography  of  New  York  State  and 

the  United  States 1 

6.  Constitution  of  New  York  State  and  of  the  United  States 1 

Total 20 

1.  They  may  also  be  examined  if  they  desire  it,  or  may  be 
required  to  be  examined,  in  typewriting,  and  in  one  or  more 
foreign  languages. 

2.  Court  attendmta  will  b©  exftwmed  Bftwe  W  wespwger»,  etc,, 
ftbove. 
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3.  Ihnployea  whose  functiona  are  purdy  clerical  Same  as  first  and 
second-class  clerks  above. 

4  Clerks  whose  functions  are  more  or  less  judicial  or  discretionary. 
Oandidates  for  the  positions  in  this  class  shall  be  examined  with  a 
view  to  ascertaining  their  knowledge  of  the  jurisdiction  of  the  court  for 
a  position  in  which  they  apply,  and  their  knowledge  of  the  practice  of 
the  law  pertaining  to  the  special  duties  which  they  may  be  called 
upon  to  perform. 

.    (Migaiory  SvJbjeds,  ^iShS 

1.  The  practice  of  the  law  relative  to  the  particular  duties 

which  they  may  be  required  to  perform 5 

2.  Questions  relating  to  the  jurisdiction  of  the  court  for  a 

position  in  which  they  apply 8 

3.  Writing  from  dictation  (about  one  page  of  foolscap) 2 

4.  Copying  from  manuscript  (about  one  page) 2 

6.  Handwriting 3 

6.  Spelling 3 

7.  Arithmetic  (fundamental  rules,  fractions,  reduction,  discount, 

interest  and  proportion) 3 

8.  Geography  and  history  (New  York  State  and  United  States) .  1 

9.  Constitution 1 

10.  Making  a  condensed  summary  of  a  document  (not  exceeding 

six  folios) 2 

Total 26 


Optional  Subjects. 

Expert  penmanship,  English  composition  or  letter  wiiting,  book- 
keeping, short-hand  writing,  typewriting,  foreign  languages,  special 
qualifications  for  the  department  specified  by  the  applicant. 

The  examinations  for  other  positions  in  Schedule  C  will  vary 
greatly,  according  to  the  specific  character  of  the  duties  which  the 
several  officers  are  to  be  called  upon  to  perform.  Candidates  must 
be  within  the  limits  of  age  prescribed  for  the  positions  to  which  they 
are  respectively  nominated.  They  must  be  certified  to  be  free  from 
any  defect  or  disease  likely  to  interfere  with  a  proper  discharge  of 
duty.  They  must  be  shown  to  be  of  such  character  as  to  be  qualified 
for  the  positions  sought,  and  must  possess  the  requisite  knowledge 
and  ability  for  the  performance  of  the  official  duties  to  be  entrusted 
to  them.  The  favorable  certificate  of  the  nominating  officer  will  be 
essential 
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SCHEDULE  D. 

ExaminationB  for  poBitions  in  Schedule  D  will  coyer  similar  ground, 
to  those  for  positions  in  Schedule  C,  the  particular  form  of  the 
examinations  being  goyemed  by  the  nature  of  the  employment  which 
those  nominated  are  respectively  called  upon  to  enter.  So  far  as 
practicable,  such  examinations  shall  be  in  writing. 

SCHEDULE  E. 

Promotion  examinations  will  be  held,  from  time  to  time,  as  request 
for  the  same  shall  be  made  by  those  having  the  power  of  appointment. 
Promotion  will  be  based  in  all  cases  upon  the  positive  merit  of  the 
person  promoted,  and  upon  his  previous  service,  as  shown  by  the 
comparative  records  of  the  office  or  institution  in  which  he  has  been 
employed,  and  upon  the  certificate  of  his  immediate  official  superior 
that  his  efficiency  and  conduct  during  his  past  service  has  been  in  all 
respects  satisfactory  and  entitles  him  to  a  favorable  consideration. 
The  form  of  the  examinations  will  be  varied  as  the  necessities  of  the 
cose  may  require. 


INSTBtJCTIONS  TO  EXAMINEES. 


In  order  that  the  proceedings  at  all  places  may  be  uniform,  the 
following  instructions  are  given  for  the  guidance  of  those  selected  by 
the  commission  as  examiners  to  conduct  the  competitive  examinations 
for  the  State  service: 

1.  All  the  necessary  arrangements  for  the  examination-room  and  its 
proper  furniture  should  be  completed  several  days  prior  to  the  date 
of  examination.  Reference  is  made  to  the  last  clause  of  section  3  of 
the  Civil  Service  Act,  wherein  permission  is  granted  to  use  certain 
public  buildings.  The  desks  should  be  arranged  so  that  competitors 
can  not  communicate  with  each  other  or  copy  each  other's  papers 
without  observation.  There  should  be  at  least  twenty-five  square  feet 
of  table  for  use  of  the  examiners,  and  this  should  be  so  placed  that 
supervision  may  be  had  of  every  desk.  On  the  evening  prior  to  the 
examination,  each  desk  should  be  provided  with  a  stand  supplied  with 
ink,  two  pen-holders  with  pens  and  blotting  pad.  It  will  be  of  great 
advantage  to  secure  the  services  of  a  competent  and  trustworthy 
person  to  receive  the  candidates  at  the  door  of  the  examiuation-room, 
who  might  also  assist  the  examiners  during  the  entire  day,  particularly 
in  distributing  the  papers  to  candidates.  The  attention  of  all  con- 
cerned is  respectfully  invited  to  the  fifth  section  of  the  Civil  Serviee 
Act,  which  makes  penal  certain  offenses. 

2.  The  blank  questions  in  sealed  envelopes  will  be  sent  by  mail  or 
express  from  the  office  of  the  commission  so  as  to  reach  each  place  of 
examination  at  least  twenty-four  hours  before  the  date  of  examination, 
and  should  be  deposited  with  seals  intact,  in  some  secure  place.  An 
accompanying  package  will  contain  the  stationery  and  envelopes,  each 
inclosing  a  desk-card. 

3.  On  the  day  of  examination  the  chosen  assistant  should  attend 
early  at  the  door  of  the  examination-room  with  the  package  of 
envelopes  containing  desk  cards.  Each  notified  applicant  must 
present  to  the  attendant  as  a  warrant  for  his  appearance  the  official 
notification  signed  by  the  secretary  of  the  commission,  and  no  one 
should  be  admitted  who  does  not  present  such  notification.  The 
attendant  will  give  the  applicant  one  of  the  envelopes,  from  which  the 
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applicant  will  take  the  card  inclosed,  and,  indorsing  upon  his  notifica- 
tion the  number  of  the  card,  will  put  the  notification  in  the  envelope, 
seal  it  and  return  it  to  the  attendant  The  applicant,  retaining  the 
card,  will  then  be  admitted  to  the  examination-room  as  an  accepted 
candidate.  No  applicant  presenting  himself  after  10  o'clock  a.  m. 
should  be  admitted,  since,  no  matter  what  may  be  the  cause  of  delay, 
his  admission  after  that  hour  would  derange  the  proceedings. 

4.  At  10.05  A.  M.  the  examiners  should  announce  the  beginning  of 
proceedings,  and  should  request  the  candidates  to  separate  themselves 
into  as  many  groups  as  there  may  be  different  forms  of  examination; 
as,  for  example:  One  to  contain  all  candidates  for  positions  of  office 
messenger,  etc.;  the  second  to  contain  all  candidates  for  first  and 
second-grade  clerkships;  the  third  to  contain  all  candidates  for  the 
third -grade  clerkships;  the  fourth  to  contain  all  candidates  for  posi- 
tions of  stenographers  or  typewriters.  For  convenience,  each  group 
should  then  be  seated  by  itself,  as  the  examination  for  each  is  distinct. 

5.  All  being  properly  seated,  the  examiners  should  break  the  seals 
and  open  the  package  of  examination  papers,  which  will  be  found  in 
five  parcels,  one  containing  questions,  etc.,  for  third-grade  clerkships, 
printed  on  white  paper;  one  for  first  and  second-grade  clerkships,  on 
blue  paper;  and  one  for  messengers,  etc.,  on  yellow  paper;  and  the 
fourth,  also  on  white  paper,  for  stenographers  and  typewriters;  and  a 
fifth,  marked  '*  optional,"  containing  questions  on  optional  subjects, 
which  parcel  should  not  then  be  opened.  The  papers  from  the  several 
parcels  should  be  kept  distinct  on  the  table,  and  each  color  will  be 
found  to  ^contain  several  sets  of  questions,  numbered  from  one 
upward,  in  each  series. 

6.  The  first  paper  from  each  series,  viz.:  "Writing  from  dictation," 
will  be  distributed  to  each  candidate  in  the  respective  groups.  In 
the  white  parcel,  on  a  large  card,  will  be  found  printed  the  matter  to 
be  dictated  (which  is  to  be  read  to  and  written  down  by  all  the  candi- 
dates). After  notice,  one  of  the  examiners  will  begin  to  read  the 
matter  to  be  dictated,  slowly,  and  one  phrase  at  a  time,  so  that  it  may 
be  fairly  copied,  and  to  avoid,  if  possible,  a  repetition  which  is  apt  to 
confuse  the  writers.  Great  care  should  be  taken  to  read  deliberately, 
with  distinct  utterance,  until  the  whole  has  been  read.  Then,  for 
review  and  proper  punctuation,  the  whole  should  again  be  read,  with 
ordinary  rapidity. 

7.  The  exercise  in  dictation  is  the  only  one  in  which  all  the  groups 
join  in  unison,  and  after  its  completion  all  the  papers  should  be  taken 
up.  The  second  paper  in  each  series  should  then  be  given  out  to  the 
candidates  in  the  respective  groups,  and  thenceforward  to  suooessive 
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papers  in  numerical  order,  but  only  one  at  a  time.  In  the  package  of 
yellow  papers,  on  a  large  card,  will  be  found  printed  a  "  yerbal  order," 
which,  after  securing  their  attention,  is  to  be  read  slowly  and  dis- 
tinctly, and  once  orUy,  to  the  candidates  for  positions  of  messenger, 
eta  This  is  the  second  paper  in  the  series  for  that  group.  The  read- 
ing of  this  '* order"  should  take  place  immediately  after  the  exercise 
in  dictation,  so  that  the  other  groups  may  not  be  disturbed  in  their 
work.  Each  candidate,  when  he  completes  a  paper,  is  to  be  furnished 
with  the  next  one,  without  regard  to  the  progress  of  others  in  the 
group.  The  completed  papers  are  to  be  taken  up  before  the  next 
ones  are  given  out.  In  distributing  the  second  paper,  yiz.:  *' Copying 
from  manuscript,"  to  the  two  groups  of  candidates  for  clerkships,  one 
of  the  lithographed  drafts  of  letters  will  be  giyen  as  the  matter  to 
be  copied. 

8.  Only  general  explanation  should  be  given  to  candidates,  and 
those  should  be  limited  to  methods  of  procedure.  No  information  or 
aid  in  solving  questions  should  be  permitted  from  any  source,  and 
vigilance  should  be  exercised  to  prevent  the  use  of  any  book  or  manu- 
script for  such  purpose,  or  copying  from  the  papers  of  another  candi- 
date. No  candidate  should  be  allowed  to  leave  the  room  while 
engaged  upon  a  paper.  One  examiner  should  alw  ays,  be  present  in 
the  examination-room. 

9.  The  examiners  will  preserve  order  and  decorum,  and  no  con- 
versation or  unusual  noise  by  the  candidates  should  be  permitted. 
They  should  not  allow  any  visitors  admitted  by  them  to  distract  the 
attention  of  the  candidates.  No  such  visitors  should  be  admitted, 
except  by  invitation  of  the  examiners.  The  natural  nervousness  of 
candidates  under  examination  is  apt  to  be  increased  by  the  conscious- 
ness that  they  are  observed,  or  their  work  scrutinized  by  those  not 
officially  in  charge.  Visitors  should  not  be  permitted  to  inspect  the 
answers  of  candidates.  Special  care  must  be  taken  that  nothing 
regarding  the  work  of  the  candidates  is  procured  for  publication. 
The  examiners  hold  all  the  papers  in  trust  for  the  commission. 

10.  If  a  candidate  declines  to  complete  all  the  papers,  and  with- 
draws from  the  examination,  he  must  deliver  to  the  examiners  his 
desk-card,  on  which  the  time  of  his  withdrawal  should  be  marked. 
Also,  as  each  candidate  completes  all  the  papers  he  will  deliver  his 
desk-card,  on  which  the  time  of  completion  should  be  marked.  All 
these  desk-cards  will  be  retained  by  the  examiners. 

11.  Each  candidate  on  leaving  will  inform  the  examiners  what 
optional  subjects,  if  any,  he  has  previously  requested  to  be  examined 
in,  and  they  will  name  a  time  and  place  for  him  to  appear  for  such 

60 
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purpose,  anlesB  it  is  found  conyenient  to  complete  the  examination  ai 
that  time. 

12.  The  time  occupied  in  the  examination  on  obligatory  subjects 

must  not  exceed  seyen  hours.    If  this  space  be  reckoned  from  the  dia- 

tribution  of  the  first  paper  (10.10  l,  m.),  with  an  allowance  of  twenty 

minutes  for  luncheon,  the  close  of  the  examination  would  be  at  5.30  p.  m. 

Should  there  occur  an  accidental  delay  in  opening  proceedings,  or 

their  suspension  through  any  unforeseen  cause,  the  examiners,  in 

accordance  with  the  twenty-fifth  general  regulation,  will  see  that  the 

full  period  of  seven  hours  is  allowed,  but  in  no  case  should  such 

allowance  of  seven  hours  be  exceeded.    Ten  minutes  before  the  time 

for  closing  the  examination,  notice  of  such  closing  should  be  given  to 

the  candidates,  and  at  the  close  all  papers,  finished  and  unfinifihed, 

will  be  taken  up. 

Optional  Subjboto. 

13.  While  it  is  presumed  that  only  a  small  number  of  candidates 
will  desire  to  be  examined  on  optional  subjects,  the  interest  of  the 
public  service  will  be  subserved  by  giving  full  opportunity  to  all  who 
desire  such  privilege.  The  examination  on  these  subjects  being  com- 
paratively brief,  it  may  be  held  on  the  evening  of  the  day  of  general 
examination,  or  the  next  day. 

A  special  package  of  papers,  for  examination  on  such  of  the  optional 
subjects  as  could  be  prepared  in  advance,  will  accompany  the  other 
papers.  These  are  for  ''  Elements  of  Bookkeeping,"  ''  Bookkeeping," 
"  Foreign  Languages."  Full  directions  are  given  at  the  head  of  each 
paper. 

For  the  other  subjects  the  following  plans  will  be  pursaed: 

Expert  Penmanship,  This  is  an  accomplishment  of  prime  importance 
in  some  positions  and  of  great  value  in  all  of  them.  The  candidate 
will  copy  such  paper  as  the  examiners  may  select,  and  may  also 
exhibit  .his  skill  in  pen-writing  and  other  styles  useful  or  ornamental 
in  engrossing,  copying,  recording,  preparing  tabulated  statements 
etc.  The  time  occupied  will  be  denoted  on  the  paper  by  the 
examiners. 

English  GomposUion  or  LeUer-wrUing,  The  examiners  will  select  a 
subject  for  an  essay  or  letter,  writing  the  subject  at  the  head  of  the 
sheet  of  foolscap  paper.  The  candidate  will  then  in  their  presence 
write  the  essay  or  letter,  which  should  not  exceed  two  pages  in  length. 
The  time  occupied  should  be  recorded,  and  certified  at  the  foot  of  the 
paper. 

Special  quahficaJtion  for  any  department  of  the  public  service.  The 
candidate  will  give  in  writing  the  details  of  the  special  experience  or 
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imning  which  he  claiins  would  be  yaluable  in  the  service.  If  such 
proficiency  is  capable  of  a  practical  test,  such  as  facility  in  adding 
correctly  and  rapidly  long  columns  of  figures,  or  in  casting  interest, 
or  in  making  general  averages,  the  representatives  may  test  such 
qualifications  and  certify  their  estimate  of  the  same  to  the  commission. 
Care  must  be  taken  that  all  such  papers  are,  for  the  purpose  of 
identification,  marked  with  the  candidate's  desk  number,  as  on  the 
papers  for  obligatory  subjects. 

M^BKIN«  AND   GsADINa. 

In  addition  to  the  instructions  given  in  General  Begulations  26 
to  32,  special  directions  as  to  marking  and  grading  will  be  given  to 
examiners  when  deemed  necessary  by  the  commission. 

At  the  conclusion  of  the  examination,  the  examiners  (other  than  the 
general  board  at  Albany),  will  carefully  pack  all  the  papers  and 
forward  them  by  express  to 

THE  N.  Y.  CIVIL  SERVICE  COMMISSION, 

Albany,  N.  Y. 


SPECIAL  REGULATIONS  FOR  GUIDANCE  OF  APPLICANTS. 


Ab  provided  by  Civil  Service  Rule  9,  the  following  special*  regula- 
tions are  issued  for  the  guidance  oi  applicants  who  may  appear  as 
candidates  in  the  competitive  examinations  for  the  State  service: 

1.  Applicants  must  present  themselves  punctually  at  the  times  and 
places  specified  in  their  official  notifications.  No  one  will  be  admitted 
except  upon  the  production  of  such  notification  signed  .by  the  secre- 
tary of  the  commission. 

2.  Each  applicant  will  be  presented  with  an  envelope,  from  which 
he  will  take  a  card  inscribed  with  a  number,  and  he  will  retain  this 
card  and  indorse  plainly  the  same  number  on  his  notification  and 
place  the  notification  in  the  envelope,  sea]  it  and  return  it  to  the  person 
in  attendance,  and  will  then  be  admitted  as  an  accepted  candidate. 
The  number  on  the  card  is  known  as  the  "  desk  number,"  and  such 
number  and  the  name  of  the  city  lohere  the  examination  is  held  must  be  put 
at  the  top  of  eoery  paper  used  by  the  candidate  in  the  examination.  This 
number  is  necessary  as  a  means  of  identifying  the  papers  with  the 
name  of  the  candidate  when  the  envelope  is  opened.  The  name  qf 
the  candidate  must  not  appear  on  any  examination  paper.  The  desk  num- 
ber is  so  important  that  the  attention  of  each  applicant  is  particularly 
directed  to  the  necessity  of  a  correct  and  plain  indorsement  of  the 
number  on  the  notification  before  it  is  put  in  the  envelope  and 
sealed. 

3.  The  examination  will  be  in  charge  of  the  examiners  appointed 
by  the  Civil  Service  Commission,  who  will  decide  all  matters  and 
preserve  order.  They  must  be  obeyed  in  all  respects,  and  are 
authorized  to  expel  any  one  guilty  of  unseemly  or  disrespectful 
conduct. 

4.  The  proceedings  will  begin  by  the  separation  of  the  candidates 
into  groups,  one  of  applicants  for  positions  of  messengers,  etc.,  one 
for  first  and  second-grade  clerkships,  and  one  for  third-grade  clerk- 
ships, etc     Each  group  will  be  seated  by  itself. 

5.  Candidates  will  be  furnished  with  paper,  pens  and  ink,  but  those 
who  are  accustomed  to  use  any  particular  pen  are  advised  to  bring  it 
with  them.    Pencils  must  not  be  used,  ahd  all  the  writing  and  figures 
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most  be  in  ink.    In  writing  from  dictation  and  copying  from  manu- 
seript,  Btylographic  pens  muet  not  be  used. 

6.  The  questions  used  in  the  examination,  except  in  a  few  cases 
"vribiich  will  be  individuallj  indicated,  are  printed  with  sufficient  space 
after  each  for  an  appropriate  answer,  and  the  answer  must  be  written 
in  that  space.  A  single  sheet  of  foolscap  paper  is  giyen  each  candi- 
date for  experimental  calculations,  but  in  solving  the  arithmetical 
problems,  the  entire  process  must  be  giyen  on  the  examination  paper 
in  the  space  provided.  A  simple  answer,  without  such  process,  will 
not  receive  a  maximum  mark,  even  if  correct  It  is  for  the  interest 
of  the  candidates  that  the  full  operation  be  thus  shown,  since  the 
examiners  may  thus  detect  any  errors  occurring  through  inadvertence, 
which  might  otherwise  be  attributed  to  ignorance  of  methods. 

7.  No  candidate  can  be  allowed  to  leave  the  examination-room  until 
he  has  completed  or  given  up  the  paper  on  which  he  is  engaged.  No 
changes  or  corrections  in  papers  can  be  made  after  they  are  given  up 
to  the  examiners. 

8.  No  conversation,  disturbing  noise  or  actions  will  be  allowed. 
Whenever  a  candidate  has  completed  a  paper,  and  wishes  the  next 
one  or  desires  an  explanation,  he  will  hold  up  his  hand,  and  one  of 
the  examiners  or  their  attendant  will  visit  the  desk. 

9.  Candidates  are  warned  not  to  bring  with  them  for  consultation 
any  books  or  manuscripts;  any  use  of  such  assistance,  either  in  the 
examination-room  or  elsewhere  during  the  examination,  will  be  con- 
sidered such  a  violation  of  the  regulations  as  may  lead  to  the  rejection 
of  the  offender's  papers. 

10.  The  same  penalty  will  be  incurred  by  any  candidate  who  copies 
from  the  paper  of  another  or  permits  his  own  papers  to  be  copied,  or 
who  receives  or  gives  assistance  of  any  kind,  or  who  writes  upon  his 

■ 

papers  any  irrelevant  or  disrespectful  remarks. 

11.  Candidates  are  recommended  to  bring  their  luncheons  with  them 
and  to  eat  them  in  the  examination-room.  For  the  convenience  of 
those  coming  from  a  distance,  it  is  desirable  to  complete  the  examina- 
tion in  a  single  day,  and  the  time  consumed  in  going  out  for  a  meal 
would  seriously  abridge  a  candidate's  available  time  for  work. 

The  time  allowed  for  the  obligatory  examination  is  seven  hours 
with  an  additional  allowance  of  twenty  minutes  for  luncheon.  This 
time  can  not  be  extended,  but  the  examiners  will  not  include  any 
general  delay,  interruption  or  suspension  of  proceedings  through 
accidental  cause.  In  this  connection  candidates  are  advised,  as  a  pre- 
cautionary measure  to  carefully  study  the  scheme  of  examination,  in 
order  to  make  an  approximate  allowance  of  time  for  each  subject 
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The  seyen  hours  is  ample  for  the  longest  task;  i.  e,,  the  third-grade 
clerkship  scheme,  but  candidates  are  often  apt  to  waste  so  much  time  in 
reviewing  and  recasting  their  work,  and  generally  without  advantage,  th&t 
they  are  hurried  in  the  latter  subjects,  and  so  often  do  themselyes  an 
injustice  which  can  not  be  repaired.  Ten  minutes  before  the  time  of 
closing,  notice  will  be  given,  and  at  the  expiration  of  that  time  all  the 
papers,  finished  and  unfinished,  will  be  taken  up. 

13.  In  order  that  applicants  may  have  a  clear  understanding  of  the 
scope  of  the  examinations  for  the  several  positions  open  for  competi- 
tion, their  attention  is  directed  to  the  published  schemes  for  examina- 
tions, which  may  be  obtained  by  addressing  the  ''  Secretary  of  the 
New  York  Civil  Service  Commission,  Albany,  N.  Y."  By  a  careful 
study  of  these  each  applicant  can  estimate  the  amount  of  time  he  can 
allow  for  the  respective  subjects,  and  so  not  be  hurried  in  any  of 
them. 

14.  Finally,  all  candidates  are  advised  that  earnest  and  determined 
endeavor  to  honestly  do  the  best,  without  worry  or  undue  anxiety, 
will  produce  the  highest  possible  result.  The  ordeal  of  these 
examinations,  except  in  their  necessary  confinement,  is  not  exacting 
or  in  any  way  difficult  to  those  who  have  availed  themselves  of  the 
free  education  the  State  offers  to  all. 
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Form  No.  la. — Application  Pai>er. 
NEW  YOKK  CIYIL  SEKVICE  COMMISSION. 

Direction. 

1.  All  the  statements  in  the  application  are  to  be  under  oath. 

2.  Every  false  statement  knowingly  made  by  the  applicant  in  this 
paper,  or  connived  at  by  him  in  any  certificate  which  may  accompany 
the  same  is  good  cause  for  removal  during  probation.  All  appoint- 
ments are  first  made  for  the  probationary  term  of  three  months. 

3.  The  application  paper  must  be  filled,  by  the  applicant  in  his  own 
handwriting. 

4.  Send  application,  properly  filled  out  and  the  certificate  signed, 
to  the  New  York  Civil  Service  Commission,  Albany,  N.  Y. 

5.  No  recommendations  or  certificates  besides  those  provided  at  the 
end  of  this  blank  will  be  received.  , 

6.  A  failure  to  fill  the  blanks  properly,  or  to  send  satisfactory  cer- 
tificates, will  cause  the  application  to  be  returned  for  correction,  but 
no  such  opportunity  will  be  given  a  second  time.  Applications  whi^h 
show  that  the  applicant  lacks  the  qualifications  as  to  age,  health, 
residence,  etc.,  or  that  he  is  manifestly  unfit  for  the  service,  will  be 
rejected. 

7.  The  receipt  of  the  application,  in  proper  form,  will  be  acknowl- 
edged by  the  commission. 

8.  The  applicant  will  be  notified  of  the  first  examination  which  may 
be  deemed  conveniently  located  for  him  to  attend,  after  his  applica- 
tion is  received.  He  should  give  notice  of  any  change  in  his  post- 
office  address. 

Application. 

Desiring  to  enter  the  civil  service  of  the  State  of  New  York  as  a 

in  the at ,1  make  this  application,  and  declare 

the  following  to  be  facts  concerning  myself,  viz. : 

(1.)  My  full  name  is  

(2.)  My  post-office  address  is   

(3.)  My  legal  residence  is 

61 
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(4)  I  am  a  ciidzeii  of  the  State  of  New  York.  (N.  B. —  If  a  natural- 
ized citizen,  give  date  of  naturalization.) 

(5^)  I  have  been  a  resident  of  the  State  of  New  York  since 

(6.)  My  present  occupation  or  business  is 

(7.)  To  the  best  of   my  knowledge    and   belief   I  was  bom  at 

,  on  the day  of ,  18. ..    I  am  therefore 

years  of  age. 

(8.)  I  believe  and  represent  myself  to  be  a  person  of  good  health, 
and  without  mental  or  physical  incapacity  or  infirmity,  of  which  I  am 
aware,  which  in  any  way  disqualifies  me  for  a  full  discharge  of  ofiicial 
duty  in  the  service  which  I  seek  to  enter. 

(9.)  My  principal  occupation  and  my  residence  during  each  of  the 
last  five  calendar  years  were  as  follows: 

Besidence.  Occupation. 

1881 

1882 

1883. 

1884 

1885 


(10.)  "Were  you  ever  examined  for  the  civil  service?  If  so,  where, 
when,  and  for  what  position? 

(11.)  Were  you  ever  in  the  civil  service?  If  so,  state  what  service 
and  the  cause  of  your  leaving  it? 

(12.)  My  education  was  received  chiefly  in  (here  state  school,  acad- 
emy or  college,  and  length  of  course). 

(13  )  I  have  the  following  qualifications  or  experience  which  would 
be  useful  in  the  public  service. 

(14.)  If  you  were  in  the  military  or  naval  service  of  the  United 
States  in  the  late  war,  give  name  of  organization  or  vessel  to  which 
attached,  date  of  enlistment  or  commission,  position  or  rank,  date 
and  cause  of  discharge  from  the  service,  and  any  physical  disability 
incurred  in  the  service. 

[Signature  of  applicant] 

STATE  OF  NEW  YORK,       i 
County  op J 

And  on  this day  of ,  188. .,  said 

having  been  duly  sworn  (or  affirmed)  before  me,  stated  that  to  the 
best  of  his  knowledge  and  belief  the  several  statements  in  the  fore- 
going application  contained,  whether  in  writing  or  print,  are  true. 

[Signature  of  officer.] 

[Official  title.] 
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Physician's  Gebtificate. 
Given  at ,  on  ,  188. .. 

ft 

I, ,  a  practicing  physician,  resident  in  the  above  named 

place,  do  hereby  certify  that  I  have  examined  the  applicant, , 

and  believe  him  to  be  free  from  any  physical  defect  or  disease  which 

would  be  likely  to  interfere  in  any  respect  with  the  proper  discharge 

of  his  duties,  should  he  be  selected  for  the  service  of  the  State  of 

New  York. 

[Signature  of  physician.] 

(N.  B. — ^Whenever  deemed  expedient  for  the  interests  of  the  service, 
and  particularly  for  positions  other  than  clerks,  an  applicant  who  has 
proven  himself  as  otherwise  eligible  for  appointment  will  be  liable  to 
a  physical  examination  by  a  physician  in  the  service  of  the  State,  or 
acting  on  its  behalf.) 

Cebtifioates  of  Characteb. 

Directions. — Not  less  than  three  nor  more  than  five  persons  must 
vouch  for  the  character  of  the  applicant,  and  they  must  be  citizens  of 
good  character  and  standing  in  the  community  where  they  and  the 
applicant  reside,  and  must  have  been  personally  acquainted  with  him 
for  at  least  one  year.  Should  an  applicant  receive  an  appointment, 
the  names  of  the  citizens  may  be  publicly  announced.  Sections  9  and 
13  of  the  Civil  Service  Act  read  as  follows: 

§  9.  No  recommendation  of  any  person  who  shall  apply  for  office  or 
place  under  the  provisions  of  this  act,  which  may  be  given  by  any 
Senator  or  Member  of  Assembly,  or  officer  confirmed  by  the  Senate,  or 
judge  of  any  court,  except  as  to  the  character  or  residence  of  the 
applicant,  shall  be  received  or  considered  by  any  person  concerned  in 
making  any  examination  or  appointment  under  this  aci 

§  13.  No  recommendation  or  question  under  the  authority  of  this 
act  shall  relate  to  the  political  opinions  or  affiliations  of  any  person 
whatever. 

N.  B. —  The  persons  who  sign  the  following  vouchers  are  notified 
that  they  may  be  required  by  appointing  officers  to  give,  over  their 
own  signatures,  further  information  concerning  their  knowledge  of 
the  applicant 

VOUOHEB  No.  1. 

I  (being  more  than  twenty-five  years  of  age,  and  not  a  kinsman  of 

the  applicant)  have  been  a  resident  of for years 

past    I  have  been  personally  acquainted  with the  applicant 

above,  and  I  state,  upon  my  honor,  that  I  have  read  the  application  of 
said  applicant,  and  believe  each  of  the  statements  therein  made  to  be 
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true:  and  that  I  believe  him  to  be  of  good  moral  character,  of  tem- 
perate and  industrious  habits,  and  in  all  respects  fit  for  the  service  of 
the  State  of  New  York,  and  that  I  am  willing  this  certificate  shall  be 
published  for  public  information. 

[Signature.]  [P.  O.  address.] 

[Occupation.] 
Also  four  more  vouchers  like  above. 


Form  No.  1  b— Application  Paper. 
NEW  TOKK  CIVIL  SEEVICE  COMMISSION. 

DiBECnONB. 

1.  All  the  statements  in  the  application  are  to  be  made  under  oath. 

2.  Every  false  statement  knowingly  made  by  the  applicant  in  this 
paper*  or  connived  at  by  him  in  any  certificate  which  may  accompany 
the  same,  ib  good  cause  for  removal  during  probation.  All  appoint- 
ments are  first  made  for  the  probationary  term  of  three  months. 

3.  The  application  paper  must  be  filled  by  the  applicant  in  his  own 
handwriting. 

4  Send  the  application,  properly  filled  out  and  the  certificates 
signed,  to  the  "  New  York  Civil  Service  Commission,  Albany,  N.  Y." 

6.  No  recommendations  or  certificates  besides  those  provided  at  the 
end  of  this  blank  will  be  received. 

6.  A  failure  to  fill  the  blanks  properly  or  to  send  satisfactory  cer- 
tificates will  cause  the  application  to  be  returned  for  correction,  but 
no  such  opportunity  will  be  given  a  second  time.  Applications 
which  show  that  the  applicant  lacks  the  qualifications  as  to  age, 
health,  residence,  etc.,  or  that  he  is  manifestly  unfit  for  the  service, 
will  be  rejected. 

7.  The  receipt  of  the  application,  in  proper  form,  will  be  acknowl- 
edged by  the  commission. 

8.  The  applicant  will  be  notified  of  the  first  examination  which  may 
be  deemed  conveniently  located  for  him  to  attend,  after  his  applica- 
tion is  received.  He  should  give  notice  of  any  change  in  his  post- 
office  address. 

Application. 

Desiring  to  enter  the  civil  service  of  the  State  of  New  York  as  a 

in  the at ,1  make  this  application» 

and  declare  the  following  to  be  facts  concerning  myself,  viz. : 

(1.)  My  full  name  is 

(2.)  My  post-office  address  is 

(3.)  My  legal  residence  is 
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(4.)  I  am  a  citizen  of  the  State  of  New  York  (N.  B. —  If  a  natural- 
ized citizen,  give  date  of  naturalization.) 

(5.)  I  have  been  a  resident  of  the  State  of  Nerw  York  since 

(6.)  My  present  occupation  or  business  is 

(7.)  To  the  best  of  my  knowledge  and  belief  I  was  bom  at 

on  the day  of ,  18 . . .     1  am  therefore 

years  of  age. 

(8.)  I  believe  and  represent  myself  to  be  a  person  of  good  health* 
and  without  mental  or  physical  incapacity  or  infirmity,  of  which  I 
am  aware^  which  in  any  way  disqualifies  me  for  a  full  discharge  of 
official  duty  in  the  service  which  I  seek  to  enter. 

(9.)  My  principal  occupation  and  my  residence  during  each  of  the 
last  five  calendar  years  were  as  follows  : 

Bemlence,                                          Occupation, 
1882    : 

1883 ;  

1884  : 

1885  ;  

1886  ;  

(10.)  State  whether  married  or  single?*  If  married,  give  number  of 
children? 

(11.)  Were  you  ever  in  the  civil  service  ?  If  so,  state  what  service 
and  the  causes  of  your  leaving  it  ? 

(12.)  My  education  was  received  chiefly  in  (here  state  school, 
academy  or  college  and  length  of  course). 

(13.)  If  you  have  had  the  superintendence  or  command  of  men,  or 
other  experience  that  would  be  useful  as  a  guard  or  keeper  in  reforma- 
tories, mention  it? 

(14)  If  you  were  in  the  military  or  naval  service  of  the  United 

States  in  the  late  war,  give  name  of  organization  or  vessel  to  which 

attached,  date  of  enlistment  or  commission,  position  or  rank,  date  and 

cause  of  discharge  from  the  service,  and  any  physical  disability 

incurred  in  the  service. 

[Signature  of  applicant.] 

STATE  OF  NEW  YORK,     ) 

County  of  .  ^ j 

And  on  this day  of  * ,  18 . . . .  said having 

sworn  (or  affirmed)  before  me,  states  that,  to  the  best  of  his  knowledge 
and  belief,  the  several  statements  in  the  foregoing  application  con- 
tained, whether  in  writing  or  print,  are  true. 

[Signatures  of  officers.] 

[Official  title,] 
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Cebtifigates.  of  Chabaoteb. 

Directions, — Not  less  than  three  nor  more  than  five  x>€r8ons  must 
Touch  for  the  character  of  the  applicant,  and  they  must  be  citizens  of 
good  character  and  standing  in  the  community  where  they  and  the  appli- 
cant reside,  and  must  have  been  personally  acquainted  with  him  for  at 
least  one  year.  Should  the  applicant  receive  an  appointment,  the 
names  of  such  citizens  may  be  publicly  announced.  Sections  9  and  13 
of  the  Civil  Service  Act  reads  as  follows: 

§  9.  No  recommendation  of  any  person  who  shall  apply  for  office 
or  place  under  the  provisions  of  this  act,  which  may  be  given  by 
any  Senator  or  Member  of  Assembly,  or  officer  confirmed  by  the 
Senate,  or  judge  of  any  court,  except  as  to  the  character  or  residence 
of  the  applicant,  shall  be  received  or  considered  by  any  person  con- 
cerned in  making  any  examination  or  appointment  under  this  act. 

§  13.  No  recommendation  or  question  under  the  authority  of  this 
act  shall  relate  to  the  political  opinions  or  affiliations  of  any  person 
whatever. 

N.  B. — The  persons  who  sign  the  following  vouchers  are  notified 
that  tiiey  may  be  required  by  appointing  officers  to  give,  over  their 
own  signatures,  further  information  concerning  their  knowledge  of 
the  applicant. 

Voucher  No.  1. 

I  (being  more  than  twenty-five  years  of  age,  and  not  a  kinsman 

of  the  applicant),  have  been  a  resident  of for years  past 

I  have  been  personally  acquainted  with ,  the  applicant  above, 

for years,  and  I  state,  upon  my  honor,  that  I  have  read  the 

application  of  said  applicant,  and  believe  each  of  the  statements 
made  therein  to  be  true,  and  that  I  believe  him  to  be  of  good  moral 
character,  of  temperate  and  industrious  habits,  not  of  an  irascible 
or  passionate  disposition,  but  of  a  kind  and  humaen  disposition,  and 
in  all  respects  fit  for  service  as  a  guard  or  keeper  in  the  reformatories 
of  the  State  of  New  York,  and  I  am  willing  that  this  certificate  shall 
be  published  for  public  information. 

[Signature.]  [P.  O.  address.] 

[Occupation.] 

Also  lour  more  vouchers  like  the  above. 
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Physical  Condition. 

Applicants  for  the  position  of  reformatory  guard  will  not  receive 
an  appointment  until  they  have  succeBsfuUy  passed  a  physical 
examination  by  a  physiciab.  In  order  that  an  applicant  may  be 
reasonably  satisfied  that  he  will  pass  such  a  physical  examination 
before  incurring  the  trouble  and  expense  of  appearing  before  the 
examining  board  for  inquiry  into  his  education,  he  should  submit 
himself  to  some  competent  physician  at  or  near  his  residence,  and 
request  an  examination  and  certificate. 

As  a  suggestion  to  the  physician  making  such  preliminary  exami- 
nation, his  attention  is  invited  to  the  following  inquiries,  the  answers 
to  which  should  be  affirmative,  except  the  last,  which  should  be 
negative. 

L  Is  the  candidate  of  sound  physical  condition  ? 

2.  Is  his  respiration  full  and  free  ? 

3.  Is  his  voice  clear  and  distinct? 

4.  Is  his  sight  good? 

5.  Is  his  hearing  sharp  and  quick  ? 

6.  Is  the  action  of  his  heart  natural  ? 

7.  Is  he  free  from  nervous  complaints? 

8.  I9  he  free  from  headaches  and  fits  ? 

9.  Is  he  free  from  rupttire  ? 

10.  Is  he  free  from  varicose  veins  in  the  legs? 

11.  Is  he  free  from  all  internal  complaints? 

12.  Are  there  any  circumstances  connected  with  health  or  strength 
that  can,  in  your  opinion,  tend  to  render  the  applicant  unfit  for 
reformatory  guard  or  keeper?    If  so,  please  state  thenu 

CsBTIFiaATB. 

I, ,  a  practicing  physician,  resident  at ,  do  hereby 

certify  that  I  have  examined ,  the  above  applicant,  and  having 

in  view  all  and  several  the  above  questions,  I  do  further  certify  that 

I  find  him  physically* for  the  service  of  the  State  of  New 

York. 

[Signature.]     

Dated  at ,  this  ....  day  of ,  188. 

Here  add  the  words  "fit"  or  "unfit,"  as  the  case  may  require,  and  at 
the  end  any  further  remarks  deemed  desirable. 


..} 
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YonxL  2 . — Return  of  Defective  Application  for  Correction. 

STATE  OF  NEW  YORK. 

Civil  Sebtice  Ck)MMissioN9 

Albany, ,  188 

Sm. — ^Tour  application  paper  is  herewith  returned  for  correction, 
because  it  does  not  conform  to  the  directions.  The  particulars 
referred  to  are  indicated  by  pencil  marks  upon  the  margin. 

Please  perfect  your  application  as  required,  and  return  it  to  this 
office.  Under  the  rules  a  second  opportunity  for  correction  can  not 
be  given. 

Very  respectfully  yours. 


/Secretory. 
CmL  Service  Rule  XI. 

Defective  applications  will  be  i9uspended  and  applicants  notified 
to  amend  the  same,  but  no  such  notice  will  be  given  or  opportunity 
granted  a  second  time.  Whenever  the  application  shows  that  the 
applicant  is  not  within* the  prescribed  limits  of  age  or  otherwise  not 
qualified  under  the  rule?  and  regulations,  or  is  manifestly  unfit  for 
the  service,  the  application  will  be  rejected. 


.} 


Form  8. — Acknowledgment  of  Receipt  of  Application. 

Application  No. 
STATE  OF  NEW  YORK: 

Civil  Servicb  Commission, 

Albany ,  188 . 

Sia. — Tour  application  for  a  position  as  a in  the at 

,  being  in  class ,  subdivision ,  grade ,  has 

been  received  and  found  to  conform  with  the  rules.  Your  name  has, 
therefore,  been  placed  on  the  proper  register  of  persons  entitled  to 
notice  of  examination.  Such  notice  will  be  sent  to  you  by  mail  ten 
days  previous  to  the  first  examination  held  after  this  date  for  the 
grade  above  named.  The  registration  of  an  applicant  entitled  to 
examination,  confers  no  other  right,  and  your  attention  is  called  to 
the  regulations  below. 

Very  respectfully  yours. 

SecreUjory, 
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Civil  Sebvice  Begulations  19  and  20. 

19.  The  commission  can  not  advise  persons  as  to  vacancies  in  the 
service,  nor  furnish  any  information  as  to  the  duties,  salaries,  course 
or  promotion  or  other  conditions  or  positions,  except  such  as  may  be 
found  in  printed  regulations.  No  advice  can  be  given  as  to  the 
course  of  preparation  that  applicants  should  follow,  nor  can  speci- 
mens of  the  examination  papers  be  furnished. 

20.  All  application  papers  and  accompanying  certificates  will 
remain  on  file  in  the  office  of  the  commission,  and  under  no  circum- 
stances or  conditions  will  the  originals  be  returned  to  the  applicants. 


J 


Form  4. — Notice  that  Application  is  Rejected. 
STATE  OF  NEW  YORK: 

Civil  Sebvicb  .Commission, 

Albany, ,  188 

Sib. — I  am  directed  by  the  Civil  Service  Commission  to  inform  you 
that  your  application  shows  that  you  are  not  qualified  for  service  in 

the  position  sought  by  you,  viz. :  in  class ,  subdivision , 

grade ,  for  the  following  reasons : 

Tour  application  is,  therefore,  rejected  under  the  provisions  of  Bule 
XI,  and  can  not  be  again  accepted  until  you  are  in  all  respect's  qualified. 

Very  respectfully  yours. 


Secretary. 
Civil  Service  Rule  XL 

Defective  applications  will  be  suspended  and  applicants  notified  to 
amend  the  same,  but  no  such  notice  will  be  given  or  opportiinity 
granted  a  second  time.  Whenever  the  application  shows  that  the 
applicant  is  not  within  the  prescribed  limits  of  age  or  otherwise  not 
qualified  under  the  rules  and  regulations,  or  is  manifestly  unfit  for 
the  service,  the  application  will  be  rejected. 


J 


Form  5.  — Notice  to  Appear  for  Examination. 
STATE  OF  NEW  YORK : 

Civil  Seevice  Commibsion, 

Albany, ,  188 

Sib. — You  are  hereby  notified  that  a  competitive  examination,  under 
the  rules  and  regulations  of  the  Civil  Service  Commission,  of  applicants 
for  admission  to  positions  in  class  . . . . ,  subdivision  . . . . ,  grade  . . . . , 

62 
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Teill  be  held  at » city  of ,  on  the  . .   .  day  of ,  188. ., 

beginning  at  ....  o'clock  ▲.  m.    You  must  be  present  at  the  hour 
named  or  it  will  not  be  practicable  to  examine  you. 

A  failure  to  attend,  unless  satisfactorily  shown  to  have  been  occa- 
sioned by  sickness  or  other  sufficient  cause,  will  debar  you  from 
further  notice  of  examination  under  your  present  application. 

This  notification  must  be  presented  to  the  examiners  as  your 
authority  to  appear. 

Very  respectfully. 


Secretary. 


Form  6a— Besult  of  Examination  of  Individual. 


Examination  No. 


Besult  of  examination  of 


SUBJECT 

Belative 

weiffht>?lyen 

to  subjects. 

StandinflT  on 
subjects. 

Product  of 

RtandincT  and 

welffht. 

1. 
% 
S. 

4. 
6. 
«. 
7. 
& 

Sam  of  weights 

•  Total  product 



General  averaffeBtanding 

Optional  Subjects, 


Standing. 


11. 
12 
13 
14 
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Form  7.—  Besult  of  Examination  of  all  Appearing. 

Schedule  B, 

Examining  Board  )  (  Class. 

[  RESULT  OF  EXAMINATION  NO.  -J  Subdivision, 

^^ )  (Grade. 

CrTTL  Sertice — State  op  New  York. 
To  the  Civil  Service  Commission: 

At  an  examination  held on  the day  of ,  188 . . , 

there  appeared applicants,  and  the  following  is  a  true  statement 

of  the  standing  of  such  applicants  as  marked  by  us: 

Dated  at 188.. 


Examiners, 


NAMEfl. 

Oeneral 

avera(?e 

standlnfiT. 

Standing  on  OpnoNATi  Subjects. 

Remarks. 

11. 

12. 

13. 

14. 

15. 

16. 

• 

« 

• 

Form  8. — Notice  of  Failure  to  Pass. 
STATE  OF  NEW  YORK 

CrnL  Sebyice  Gomhissiok,  ] 

Albany, ,  188. .  ) 

Sib. —  I  have  to  inform  you  that  at  the  examination  held  at 

on  the day  of ,  188 . . ,  for  positions  in  class ,  subdivision 

. . . .,  grade  . . . .,  you  failed  to  pass  the  miTiimmn  of in , 

and  therefore  your  name  can  not  be  placed  on  the  register  of  those 
eligible  for  appointment 

Very  respectfully  yours. 

Secretary. 
Civil  Sebvice  Rule  XV. 

No  person  whose  standing  on  any  obligatory  subject  is  less  than 
fifty,  or  whose  ascertained  average  standing  on  all  the  obligatory 
subjects  is  less  than  seventy,  will  be  entered  upon  the  eligible  list 


J 
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Form  0  —  Notice  of  EUgibiUty . 
Exam.  Board.  \  i  Class. 

f  \  Subdivision. 

STATE  OF  NEW  YORK: 

Civil  Service  Commission, 

Albany, ,  188 

Sir. —  At  the  examination  held  at ,  on  the day  of , 

188  ,  you  passed  above  the  minimum  of  seventy,  and  your  name  has 
therefore  been  placed  upon  the  proper  register  of  applicants  eligible 
for  appointment  Whenever  your  name  is  reached  in  the  order  of  its 
general  standing,  it  will  be  certified  with  two  others  to  such  heads  of 
departments,  offices  and  institutions  as  give  notice  of  vacancies  in  the 
grade  for  which  you  are  eligible.  Should  you  be  selected  for  appoint- 
ment you  will  be  so  advised  by  the  appointing  officer.  Under  these 
conditions  your  name  will  remain  on  the  register  for  one  year  from 
the  date  of  examination,  and  if  not  selected  during  that  period  it  will 
be  dropped  from  the  register. 

Your  standing  and  extracts  from   the  rules  and  regulations  are 

given  below. 

Very  respectfully. 

Secretary, 
Perfect  standing,  100. 

Your  general  average  was 

On  optional  subjects  your  standing  was 

Extracts  from  Bules  and  Regulations. 

Rule  18.  Whenever  physical  qualifications  are  of  prime  importance 
in  the  proper  discharge  of  duties  in  any  position,  applicants  must  pass 
a  physical  examination  and  be  certified  as  qualified  in  such  respect^ 
before  record  on  the  proper  eligible  list  for  selection  for  such  position, 
or  before  certification  by  the  commission  as  qualified  for  such  selection. 

Rule  19.  No  person  on  any  register  shall  be  certified  more  than 
three  times  to  the  same  officer,  except  upon  request  of  such  officer; 
nor  shall  any  one  remain  eligible  more  than  one  year  on  any  register. 
No  person  while  remaining  eligible  on  any  register  shall  be  admitted 
to  a  new  examination  for  the  same  grade  or  subdivision. 

Rule  40.  Every  original  appointment  or  employment  in  the  civil 
service  shall  be  for  the  probationary  term  of  three  months,  at  the  end 
of  which  time,  if  the  conduct  and  capacity  of  the  person  appointed  or 
employed  have  been  found  satisfactory,  the  probationer  shall  be  abso- 
lutely appointed  or  employed,  but  otherwise  his  employment  shall 
cease.  ******* 


• 
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BegiUation  19.  The  commission  con  not  advise  persons  as  to  vacan- 
cies  in  the  service,  nor  furnish  any  information  as  to  duties,  salaries, 
course  of  promotion,  or  other  conditions  of  position  except  such  as 
may  be  found  in  printed  regulations.  *  *  * 

Begtdation  32.  Priority  of  date  in  examination  will  give  no  advan- 
tage in  position  on  the  eligible  list.  *  *  *  * 


Form  10 — Bequest  from  Appointing  Officer  to  Certify  Three  Names. 

Civil  Seevice- — State  op  New  York. 

Oftick  op , ) 

,  188...       ) 

To ,  Secretary  of  the  Civil  Service  Commission : 

Sib. — A  vacancy  now  exists  in  the  position  of  in  this 

,  at  an  annual  salary  of  $ ,  being  in  class ,  subdi- 
vision  ,  grade I  have  therefore   to  request  that  you  will 

certify  to  me  the  names  of  the  three  eligible  applicants  for  such 
grade,  standing  highest  on  the  register.* 

Very  respectfully. 


f 


Form  11 — Certificate  of  Names  to  Appointing  Officers. 

STATE  OF  NEW  YORK : 

Office  of  the  Civil  Service  Commission, 
Albany, ,  188 . . . 

Sib. — In  response  to  your  notice  of  a  vacancy  in  your ,  in 

class ,  subdivision ,  grade ,   dated ,  I  have 

the  honor  to  certify  to  you,  in  accordance  with  the  civil  service  rules, 
the  following  three  names  from  the  register  of  persons  eligible  to 
such  grade,  having  the  highest  general  standing: 


NAMES. 


Standiiu;. 


I  have  the  honor  to  be,  your  obedient  servant. 


To  the 


,  Secretary, 


♦  Indicate  here  if  proficiency  in  an  optional  subject  Is  of  prime  importance. 


f 
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Tatm.  12  — Notice  of  Selection  by  Appointing  Officer. 

Civil  Sebvicb  —  State  op  New  Yobk. 

Office  of 


,18...      J 


lb ,  Secretary  of  the  Civil  Service  Gommisswn : 

Sm. — Of  the  three  names  certified  to  me  by  you  on  the day 

of ,  188. .,  I  have  selected  Mr ,  of ,  for 

appointment  for  a  probationary  term  of  three  months,  in  class , 

flubdivision ,  grade  ,•••.. 

Very  respectfully. 


Form  13  — Notice  of  Appointment  for  Probationary  Term. 

Civil  Service — State  of  New  Tobk. 

Office  of i 

,  188...      J 

To : 

Sm. — This  is  to  inform  you  that  under  the  j>ro visions  of  the  civil 
Bervice  rules,  I  have  selected  you  for  appointment  to  the  position  of 

in  this  ......  for  a  probationary  term  of '  three  months  from 

the  date  when  you  begin  service.  Should  your  conduct  and  efficiency 
during  such  probationary  term  prove  satisfactory,  you  will,  at  its 
close,  receive  a  regular  appointment,  otherwise  your  appointment 
wHl  cease.  The  salary  attached  to  such  position  is  at  the  rate  of 
$ . . . .  per  annum. 

This  conditional  appointment  does  not  preclude  prompt  discharge 
from  service  at  any  time  during  such  probationary  term  in  case  of 
misconduct  or  inefficiency.  A  prompt  reply  is  requested  stating 
whether  this  appointment  is  accepted,  and  giving  the  earlieert  date 
Tvhen  you  can  present  yourself  for  service. 

Very  respectfully. 


« 
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Form  14. — Notice  that  Probation  has  not  been'Etoktisfactory. 

i  Class. 

}  Subdivision. 

(  Grade. 

Civil  Sebvice — State  op  New  York. 

Office  of ,  ^ 

,188..  ) 

Sm — I  have  to  inform  you  that  your during  your  employ- 
ment in  this  department  for  a  probationary  term  of  three  months 
has  not  been  found  satisfactory,  and  that  in  accordance  with  the 
terms  of  your  original  appointment,  as  prescribed  in  the  fortieth 
civil  service  rule,  your  employment  in  this  of&ce  will  cease  on  the 

day  of ,  18 . . . 

Very  respectfully  yours. 


RvleXL. 

Every  original  appointment  or  employment  in  the  civil  service^  shall 
be  for  a  probationary  term  of  three  months,  at  the  end  of  which  time, 
if  the  conduct  and  capacity  of  the  person  appointed  or  employed 
shall  have  been  found  satisfactory,  the  probationer  shall  be  abso- 
lutely appointed  or  employed,  but  otherwise  his  employment  shall 
cease        *        *        * 


Form  16. —  Notice  of  Reappointment  after  Probation. 

C  Class. 

•<  Subdivision. 
(  Grade. 
Civil  Service  —  State  op  New  Toek. 


} 


Oppicb  op 

,188.. 

Sib. —  Upon  the  report  of  the  officer  under  whom  you  have  imme- 
diately served  in  this  department  that  your  conduct  and  capacity  as  a 

,  during  the  probationary  term  of  three  months,  has  been 

found  satisfactory,  you  are  hereby  reappointed  without  term,  as  a 

clerk  in  this  department,  at  an  annual  salary  of  $ ,  beginning 

on  the day  of ,  188 . . 

Rule  XL. 

'Eiverj  original  appointment  or  employment  in  the  civil  service  shall 
be  for  a  probationary  term  of  three  months,  at  thd  end  of  which  time, 
if  the  conduct  and  capacity  of  the  persons  appointed  or  employed 
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shsll  have  been  found  satisf actorj  the  probationer  Bhall  be  absolutely 
appointed  or  employed,  but  otherwise  his  employment  shall  cease. 

Every  officer  under  whom  any  probationer  shall  serve  during  any 
part  of  his  probation  shall  carefully  observe  the  quality  and  value  of 
the  service  rendered  by  such  probationer,  and  shall  report  in  writing 
to  the  proper  appointing  officer  the  facts  observed  by  him,  showing 
the  character  and  qualifications  of  such  probationer  and  of  the  service 
performed  by  him;  and  such  reports  shall  be  preserved  on  file. 


•  ••      * 


Form  16. — Bequisition  for  Papers  by  Appointing  Officer. 

CivrL  Service — State  op  New  York. 

Office  of 

,188 

To  the  Secretary  of  the  Cixnl  Service  Commission : 

Sib. — In  accordance  with   the  fourth    paragraph  of    Bule   17,  I 
hereby  make  requisition  for  the  application  and  examination  papers 

of and which  will  be  treated  as  confidential  and 

returned  to  your  files  within  five  days  from  receipt 


Form  17. —  Oircular  Letter  from  Appointing  Officers  to  Persons  who 

Have  Given  Kecommendations. 

Civil  Service  —  State  of  New  York. 

Office  of , ) 

,188..      J 

To 

Sir. — Appended  to  the  application  of ...  for  a  position  in  the 

civil  service  as  a ,  filed  with  the  Civil  Service  Commission,  is 

your  general  certificate  of  his  good  character  and  habits. 

As  his  name  ^is  on  the  eligible  list,  I  would  respectfully  request 

you  to  answer  the  following  questions  in  writing  after  each,  sign 

your  name  at  the  foot,  and  return  the  paper  to  me  at  your  earliest 

convenience. 

Very  respectfully  yours. 

How  long  have  you  known ? 

How  long  has  he  resided  in ? 

Is  he  temperate,  truthful  and  industrious ? 

Is  his  general  reputation  in  the  community  good ? 

In  your  judgment,  are  his  health,  character,  associates  and  habits 
such  as  fit  him  ^or  the  civil  service  of  the  State  of  New  York  ? 
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Would  you  hesitate,  on  account  of  his  capacity,  condition  of  health, 
character,  associates  or  habits  to  employ  him  in  your  own  private 
business,  had  you  occasion  for  such  services  as  he  desires  to  render  the 
State? 

Signed ,  the day  of ,  188. . 


Form  19. —  Nomination  for  Non-Oompetitive  Examination. 
Oivn,  Sebvice — State  of  New  York. 

Office  of 


,188..      ) 


To ,  Secretary  of  the  Civil  Service  Commission : 

Sib. — Under  the  provision    of    Civil  Service    Rule  25,  I    hereby 

name of for  non-competitive  examination  for  the 

position  of in  this ,  being  in  class  . . .    ,  subdivision  . . . . , 

grade 

I  transmit  herewith  such  testimonials  of  his  qualifications,  con- 
formable to  the  rules,  as  I  have  in  my  possession  and  request  (*). 

Very  respectfully. 


Form  20. — ^Report  of  Non-Competitive  Examination. 

I^hedule  G. 

Examining  Board.   (  '     (  Class. 

i    REPORT  OF  EXAMINATION.    4  Subdivision. 

^^ (  (  Grade. 

Civil  Sebvice — State  of  New  Yobk. 

,  188.. 

To  the  Civil  Service  Commission: 


We  have  the  honor  to  report  that,  that  in  accordance  with  your 
directions,  and  under  the  rules  and  regulations  for  the  civil  service, 

we  have  examined  Mr.   ,  of ,  andf him  qualified 

to  enter  upon  the  discharge  of  official  duties  as 

The  certificates  and  documents  setting  forth  the  details  of  such 
non-competitive  examination  are  transmitted  herewith. 

We  are  very  respectfully. 

••••• , 

Board  of  Examiners, 

*  Here  please  state  if  an  Immediate  examination  is  requested. 

t  Enter  here  as  may  be  required,  the  words  **  do  not  find  '*  or  "  find." 

63 
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Form  21.— Oertiflcate  of  duallflcationy  Kon-Conii>etitive  Examixistion. 

•  Bchedule  C. 

(Class. 

CERTIFIOATION  OF  QUALIFICATION.  J  Subdivision. 

(  Grade. 

Civil  Service — State  op  New  York. 

No,   .... 

Ofeioe  of  the  Civil  Service  Commission,  ) 

AiiBAinr, ,  188 . .  ) 

This  is  to  certify  that  by  a  non-competitive  examination  under  the 
direction  of  the  commission,  and  in  accordance  with  the  rules  and 

regulations  for  the  civil  service,  Mr. ,  of ,  has  been  found 

qualified  to  enter  upon  the  discharge  of  duties  as  a 

Secretary. 


» 


Form  35. —  Bequest  for  and  Oertificate  of  Bzamination. 

Schedule  D, 

Civil  Service — State  of  New  York. 

Oppioe  of ,  I 

188..  ) 

To  the  Board  of  Examiners : 

Tou  are  respectfully  requested  to  examine for  the  position 

of in 

Schedule  D. 

Subdivision 

Class 

Grade 

Civil  Service  —  State  of  New  York. 


1 


Board  of  Examiners  No, 

....,   loo ... 

This  is  to  certify  that,  in  accordance  with  the  rules  and  regulations 

for  the  civil  service, has  been  examined  and  found  qualified  for 

the  position  of in 

Board  of  Examiners. 

N.  B.  —  No  certificate  of  those  found  not  qualified  is  to  be  issued. 
Their  rejection  and  cause  for  same  must  be  recorded  in  the  minutes 
of  the  proceedings. 


# 


Civil  Service  Commission. 
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Form  26. 

State  op  New  York — Civil  Sebtice. 

Quarterly  Report  —  Schedule  D. 

Beport  of  persons  examined  for  position  in  Schedule  D,  in  the . . . 
at during  the  quarter  ending ,  188 . .  .* 


Date  of 


J 


Name  of 


examination,    i  person  examined. 


For  what 
position. 


Marklni?. 
(  "  Qualified  "  or 
"not  qaallfled.") 


Date  of 
certificate. 


BespeotfuUy  submitted. 


Chairman  of  Ex,  Board. 
To  the  Oivil  Service  Commission,  Albany,  N.  Y. 


Form  80  —  Beply  to  Applicants  other  than  for  Schedule  B. 

STATE  OF  NEW  YORK: 

Civil  Service  Commission,  | 

Albant, ,  188. . ) 

Sir. —  I  would  respectfully  inform  you  that  the  position  mentioned 

in  your  letter  of ,  is  in  class ,  subdivision ,  grade 

,  and  under  the  civil  service  rules  is  comprised  in  Schedule 

Applications    for    position    in    that    schedule    can    not  be 

received  by  the  commission. 

Civil  service  regulation  18  provides  that  "  all  applications  for  posi- 
tions in  Schedules  A,  C  and  D,  must  be  made  to  the  head  of  the 
department,  office,  or  institution  where  the  position  is  sought" 

The  indosures  in  your  letter  are  returned  herewith. 

Very  respectfully  yoprs. 

Secretary. 


•j  •**»  >*;■  ■* 
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Seventh  District  Court,  New  York  city 394 

Eighth  District  Court,  New  York  city    394 

Ninth  District  Court,  New  York  city 394 

Tenth  District  Court,  New  York  city. . , .' 395 

Eleventh  District  Court,  New  York  city 896 

Pint  District  Court,  Bropklyo  i i ............. .  890 
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Second  District  Court,  Brooklyn 896 

Third  District  Court,  Brooklyn 396 

Board  of  Police  Justices,  New  York  city 396 

Supreme  Court,  New  York  city 397 

Superior  Court,  New  York  city 396 

Court  of  Special  Sessions 399 

Court  of  Common  Pleas,  New  York  city 399 

Court  of  General  Sessions 400 

City  Court,  New  York  city 401 

City  Court,  Brooklyn 409 

8. 
SECRETARY  OF  STATE. 

roster  of  employ^  of 391 

SENATE. 

officers  of 336 

SCHENECTADY. 

report  of  mayor  of SB 

SCHEDULE  B. 

examinations 66 

appointments 80 

SCHEDULE  C. 

examinations 68,    71 

appointments 82 

SCHEDULE  D. 

examinations 79 

SHEPARD,  EDWARD  M. 

letter  from 118,  197 

SING  SING  PRISON. 

roster  of  employes  in ; ...  339 

SMITH,  W.  C. 

letter  to 133 

SOLDIERS. 

rights  of 94 

indictment  for  refusing  to  employ 36 

case  of  William  Mitchell 36 

and  Sailors'  Home,  roster  of  employes  in 381 

STATE. 

number  of  persons  in  Civil  Service  of 6 

STATE  MUSEUM. 

roster  of  employed  in ^ 331 
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STATE  LIBRARY.                                                                                       paqb. 
roster  of  employes  in 330 

STATE  SERVICE. 

summary  of  examinations  in 15 

Improvements  in 46 

classification  of 42 

number  of  persons  examined  in 6 

number  of  persons  appointed  in 7 

number  of  removals  made  in ^ 8 

number  of  promotions  made  in 9 

number  of  persons  who  passed  examinations  in 12 

number  of  laborers  In 14 

STATUTES. 

Civil  Service 405 

Summary  of  persons  admitted  to  competitive  examinations 88 

SUPERINTENDENT  PUBLIC  BUILDINGS. 

roster  of  employ6s  of 332 

SYRACUSE. 

report  of  Civil  Service  board  of 25 

number  of  persons  subject  to  ClvU  Service  regulations  in 5 

number  of  persons  examined 6 

number  of  persons  appointed 7 

number  of  removals  made '..'. 8 

number  of  promotions  made 9 

number  of  persons  who  passed  examinations 12 

number  of  laborers 14 

asylum,  roster  of  employes  In 376 

.    T. 

TABOR,  CHARLES  F. 

letters  to 104, 106,  126 

letter  from 110 

TRANSFERS. 

correspondence  and  action  taken 31,  303 

TREASURER. 

roster  of  employes  of 322 

TROY. 

number  of  persons  subject  to  Civil  Service  regulations  in 5 

number  of  persons  examined  in 6 

number  of  persons  appointed  in 7 

number  of  removals  made  in 8 

number  of  promotions  made  in 9 

humber  of  persons  who  passed  examinations 12 

number  of  laborers  in. : . . .  ^ ^ <  14 
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UTIOA. 

report  of  Civil  Service  board  of 26 

number  of  persons  subjeot  to  Civil  Service  regulations  in 5 

number  of  persons  examined  in 6 

number  of  persons  appointed  in 7 

number  of  promotions  made  in 9 

number  of  laborers  in 15 

asylum,  roster  of  employes  in 356 

V. 

VAN  VALKENBUBG,  J. 

letter  to 114 

VIOLATIONS  AND  CORRECTIONS. 

list  of 87 

W. 

WATERTOWN. 

report  of  mayor  of 28 

WEMPLE,  EDWARD. 

letters  to 116,  182 

WHITE.  A.  J. 

letter  to 107 

WILLARD  ASYLUM. 

roster  of  employes  in 847 

WILlilNSON,  EDWARD  W. 

letter  from .• 112 

letter  to ....'. 112 

TONKERS. 

report  of  mayor  of 26 

number  of  persons  subject  to  Civil  Service  regulations  in 5 

number  of  persons  examined  in 6 

number  of  persons  appointed  in 7 

number  of  removals  made  in 8 

number  of  promotions  made  in 2 

number  who  have  entered  examinations 10 

number  who  passed  examinations 12 

number  of  laborers  in , . . , ,  14 
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APPOINTEE. 

oompensation  of  illegal 208,  213 

APPOINTMENTS. 

regulated  by  the  President  under  IT.  S.  Statute '. 278 

AQUEDUCT  COMMISSIONERS. 

employes  of 166 

ASSESSMENTS. 

political 240 

BOABD  OF  CLAIMS. 

stenographer 271 

BUFFALO. 

Civil  Service  rules 145,  203 

construction  of  charter 145,  200,  203,  209,  213 

CADET  ENGINEER. 

removal  of 249 

CANALS. 

appointment  of  employes « 176,  259 

CHARTER  OF  BUFFALO. 

construction  of 145,  200,  203,  209,  213 

Charter  of  Poughkeepsie 237 

CITIZEN. 

right  of,  to  mandamus 145 

CIVIL  SERVICE  LAW. 

Massachusetts,  declared  constitutional 289 

(See  statutes  cited  or  construed,  ante,) 
New  York,  declared  constitutional 209 

(See  statutes  cited  or  construed,  ante,) 
Pennsylvania,  declared  constitutional 256 

(See  statutes  cited  or  construed,  ante,) 
United  States,  declared  constitutional  244,  261 

(fiee  statutes  cited  or  construed,  ante,) 


51d  Index  to  Decisions  and  Opinions. 

CLAIMS,  BOARD  OF.  piax. 

(Stenographer 271 

Olassificatlon  of  employes  by  municipal  authorities 5i90 

CLERICAL  SERVICES. 

what  constitute 220 

Commissioner's  duty  as  to  soldiers 275 

Compensation  of  illegal  appointee 208,  213 

Civil  Service  examiners 145 

CONGRESS. 

acts  of.    (See  statutes  cited  or  construed,  ante.) 

discretionary  power  of 241 

Constitutionality  of  New  York  Civil  Service  Law 209 

Pennsylvania  Civil  Service  Law 256 

United  States  Civil  Service  Law 244,  251 

United  States  Statute,  action  to  determine 240 

Demurrer  on  mandamus 231 

DEPARTMENTS  (U.  S.). 

appointments  in,  regulated 278 

ELECTRICAL  CONTROL. 

Commissioners  of 271 

EMPLOYES. 

classification  of,  by  municipal  authorities 220 

discipline  of,  by  Congress 241 

in  Department  of  Public  Works , 176, 190,  259 

of  New  Yo)k  city 165 

removal  of,  under  Pennsylvania  Constitution 256 

removal  of  United  States 241 

in  State  prisons 231 

EXAMINER. 

compensation  of  Civil  Service 145 

surrogate  acting  as 277 

GOVERNMENT  OFFICIAL. 

discipline  of 241 

Health  Inspectors 203,  213 

Indictment  for  willfully  neglecting  to  appoint 230 

Inspector  of  lamps 220 

Inspectors  of  health  or  streets 203,  209,  213 

Lamp  inspector 220 

MANDAMUS. 

to  compel  reappointment 231 

petition  for 209 

procedure  on 231 

right  of  citizen  or  taxpayer  to 146 
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MASSACHUSETTS  CIVIL  SERVICE  LAW.  paob. 

(See  statues  cited  or  construed,  ante.) 
rules 286,  293 

NEW  YORK  CITY. 

employes  of 165 

NEW  YORK  CIVIL  SERVICE  LAW. 

(See  statutes  cited  or  construed,  ante,) 

NEW  YORK  CONSTITUTION. 

(See  Constitutional  Provisions,  ante.) 

OATH. 

official 203,  209 

Official  oath 203,  209 

PENNSYLVANIA  CIVIL  SERVICE  LAW. 
(See  statute  cited  or  construed,  ante.) 

PENNSYLVANIA  CONSTITUTION. 

(See  Constitutional  Provisions,  ante,) 

Petition  of  right 251 

for  mandamus 209 

Policeman  not  a  public  officer 256 

Political  assessments 240 

POUGHKEEPSIE. 

charter  of 237 

Civil  Service  rules 238 

PUBLIC  WORKS. 

appointments  by  Superintendent  of 176,  259 

employes  in  Department  of 176, 190,  259 

REMOVAL. 

restriction  of  power  of 241 

Restriction  of  power  of  removal 241 

RIGHT. 

petition  of 243 

ROCHESTER. 

Civil  Service  rules 220 

RULES,  CIVIL  SERVICE. 

Buffalo 145,  203 

Massachusetts 286,  293 

Poughkeepsie 238 

Rochester 220 

SAILORS. 

(See  Soldiers  and  Sailors.) 
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iiiandamas  to  compel  reappointment 2S1 

pilaference  under  Massachusetts  rules. 286,  293 

preference  under  New  Tork  Statute. .  160, 161,  209,  229,  237,  238,  269,  275 

remedy  of 275 

%heii  not  removable 237 

Willful  neglect  to  appoint »0 

State  offioees. 

Who  are ■. 271 

STATE  PRISONS. 

appointment  of  employes 231 

STENOGBAPHERS. 

how  classed 271 

Street  Inspectors 203,  209,  213 

SUPERINTENDENT  OF  PUBLIC  WORKS. 

power  of  appointment .* 176,  259 

SUPERINTENDENT  OP  STATE  PRISONS. 

power  of  appointment 231 

SURROGATE. 

acting  as  examiner 277 

TAXPAYER. 

right  of,  to  mandamus 145 

right  to  prosecute 209 

UNITED  STATES  CIVIL  SERVICE  LAW. 

(See  statutes  cited  or  construed,  ante.) 

UNITED  STATES  CONSTITUTION. 

(See  Constitutional  Provisions,  ante.) 

VETERANS. 

(See  Soldiers  and  Sailors.) 


INDEX  TO  RULES  AND  REGULATIONS. 


Tlte  Slffit  ••  I  **  reAn  to  tine  MetioB  of  tine  Stetrntes ;  tine  word  •«  R«le  »*  to  tlie  CWU 
S«rvlee  Rwlea ;  tine  a.bbrevia.tloB  **Roc.**  to  tine  €leBenil  RegwlatloiUy 
■.Bd  the  word  •*  CIam,'*  to  tine  Ci-rll  Serrlee  Cl»MUlc»tloii. 


AGE.  pioa. 

limits  of,  prescribed  for  positions  in  Sohedule  0. . . .  Bule  XXm,  428 

how  to  be  determined Bule  XXIV,  429 

as  fixed  for  positions  in  Sohedule  B 464 

shcdl  not  apply  to  certain  persons  who  have  served  in  army 

or  navy §4  and  Bule  LXIV,  408,  437 

ALBANY.    • 

examining  boards  and  examinations  at §3,     407 

rooms  to  be  furnished  Commission  at f  4,     408 

APPEALS,  OOUBT  OF.    See  "Ooubt  of  Appbam." 

APPLICANTS  FOB  COMPETITIVE  EXAMINATIONS. 

will  receive  ten  days  notice  of  examination Bule  IX,     423 

must  obtain  blank  form  prescribed  by  Commission, 

Bule  X  and  Beg.  18,  423,     441 

for  positions  in  Schedule  C Beg.  18,     441 

will  be  admitted  to  examination  only  on  production  of  official 

notification Beg.  21,      442 

if  in  excess  of  number  that  can  be  examined,  how  to  be  notified, 

Bule  Xn,      424 
APPLICATIONS. 

must  for  all  positions,  except  in  Schedule  B,  be  made  to  the 

appointing  officer Beg.  18,     441 

for  positions  in  Schedule  B : 

must  be  made  on  oath  and  state  certain  information,  and  be 
accompanied  by  certificate  of  physician  and  vouchers  of 

good  character Bule  X,     423 

must  state  position  sought Bule  X,     423 

if  defective  will  be  once  returned  for  corsection Bule  XI,     424 

when  showing  that  i^plicant  is  manifestly  unfit  for  the 

service,  will  be  rejected Bule  XI,     424 

date  of  reception  will  be  indorsed  thereon Bule  XII,     424 

if  contrary  to  9th  and  13th  sections  of  act,  will  be  rejected, 

Bule  XXXVn,      436 
false  statements  knowingly  made  therein  will  cause  removal  or 

discharge Bule  XLI,     436 

under  no  circumstances  or  conditions  will  be  returned  to  appli- 
cant  Beg.  20,     442 
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APPOINTMENTS  (including  "EMPLOYMENT"). 

to  be  made  by  selection  from  those  examined , §  2,     406 

probation  before  any,  absolute §  2  and  Rule  XL,  405,     496 

all,  to  be  reported  to  and  recorded  by  Commission, 

§  2  and  Rule  XLIH,  406,      496 
none  to  be  made  after  January  4,  1884,  except  under  the  Giyil 

Service  Rules §  7,     409 

in  cities  to  be  made  under  regulations  after  August  29, 1884. .  §  8,     409 

to  positions  in  Schedule  A,  without  examination Rule  YI,     421 

to  positions  in  Schedule  B,  by  competition Rule  YIII,     422 

to  positions  in  Schedule  B,  methods  of  selection Rule  XYII,     426 

to  positions  in  Schedule  0,  by  either  of  three  methods  in  discre- 
tion of  appointing  oflflcer Rule  XXI,     428 

to  positions  in  Schedule  D,  by  non-competitive  examination. 

Rule  XXVni,     481 
to  positions  in  Schedule  E,  may  be  made  where  there  is  no  person 

fit  for  promotion Rule  XXXI,     433 

temporary  and  only  of  persons  eligible  to  permanent. 

Rule  XXX  rV,      434 
none,  except  of  citizens  resident  for  one  year  in  this  State,  but 
this  is  not  applicable  to  certain  lower  positions  and  may  be 

suspended  as  to  the  higher  ones Rule  XXXY,     435 

not  to  be  affected  by  the  partisan  political  opinions  or  affiliations 

of  the  appointee Rule  XXXVI,     435 

in  selections  for,  appointing  officer  may  summon  certified  candi- 
dates and  require  additional  certificates  of  character, 

Rule  XVn,     425 
to  be  reported  to  Comptroller  or  other  fiscal  officer,  paying 

account  for  services Rule  XLIII,     436 

to  be  published  in  gazette  by  Commission Rule  XLVI,     438 

must  not  be  influenced  by  any  examiner  or  person  serving  under 

Commission Reg.  11,      441 

preference  in,  to  be  given  to  those  honorably  discharged  from 

army  or  navy  of  United  States  in  the  late  war §4,     408 

in  cities  to  be  made  by  regulations  after  August  29, 1884 §8,     409 

APPROPRIATION. 

for  purposes  of  the  Civil  Service  Act §§  4, 17  and  6,  408,  413,     418 

ARMY. 

persons  honorably  discharged  from,  to  have  certain  preferences 

for  appointment §  4,  Rule  XVII,  408,  425 

statement  of,  to  be  made  in  application! Rule  X,  428 

to  be  preferred  in  notification Rule  XII,  424 

to  be  indicated  in  certificate  for  selection Rule  XVII,  426 

ARSEN AM.    See  "  jANrroBS ; "  "  Kebpbes.  " 

ASSEMBLY,  MEMBERS  OF. 

no  recommendation  of  persons,  except  as  to   residence  and 
character,  can  be  received  from « §  9,     410 
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ASSESSMENTS,  POLITICAL.  '  pagi. 

no  person  In  publio  service  under  any  obligation  to  pay f  2,  405 

no  person  in  public  service  to  induce  or  compel  any  other  officer 

to  pay §11,  410 

no  person  to  enter  any  public  building  to  make,  nor  send  nor 

present  to  any  public  officer,  agent  or  employ^ f  11,  410 

penalties  for  violation  of  laws  in  regard  to S  I^«  ^H 

ASSISTANTS,  same  as  ''  DEPUTIES,"  which  see. 

ASYLUMS. 

treasurers  of,  classified Class  I,  446 

treasurers  of,  included  in  Schedule  A Rule  V,  420 

'    classification  of  officers  and  employes  in Class  VII,  450 

teachers  in,  included  in  Schedule  B Bule  VII,  421 

teachers*in,  scheme  of  examination  for 467 

superintendents,  physicians,  pathologists,  stewards  and  matrons 

of,  in  Schedule  C Rule.XX,  426 

attendants,  orderlies,  nurses  and  others  included  in  Schedule  D, 

Rule  XXVn,  430 

supervisors  of  wards  in,  in  Schedule  E ...  Rule  XXX,  432 

temporary  appointments  in,  for  thirty  days Rule  XXXIY,  434 

ATTENDANTS.  See  "Asylums." 
ATTORNEY-GENERAL. 

deputies  and  confidential  clerk  of,  included  in  Schedule  A, 

Rule  y,      420 
BANKING  DEPARTMENT. 

deputy  and  special  examiners  in,  included  in  Schedule  A, . .  Rule  Y ,     420 
BOARD  OP  EXAMINERS.    See  "Examiners." 
BOARD  OF  CHARITIES. 

secretary  of,  included  in  Schedule  A RuleY,     420 

BOARD  OF  HEALTH. 

secretary  of,  included  in  Schedule  A Rule  Y,     420 

sanitary  experts  in,  classified Class  11,     447 

sanitary  experts  in,  included  in  Schedule  C Rule  XX,     426 

BOTANISTS. 

classified Class  II,     447 

included  in  schedule  C Rule  XX,     426 

BLANK  FORMS.    See  Spsoial  Index  on  page  479. 

BRIBERY. 

certain  practices  defined  as,  and  made  penal §  14,     411 

BUILDINGS,  PUBLIC.    See  "Public  Buildings." 

CANALS. 

engineers,  levelers  and  rodmen  on,  classified Class  lY,     449 

schemes  of  examinations  for  additional  assistant  engineers  and 
rodmen  on 468 
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CHAFLAIKS.    See  "Fbiboh^." 

OHARAOTEB,  MORAL. 

oertifloates  of, 

to  be  published  by  applloante  in  prescribed  form. . . .  Bale  X,     4S3 

may  be  published Rules  Z  and  XLIY,  428,     437 

additional*  may  in  certain  cases  be  required Rule  XYII,     436 

all,  to  be  filed  with  the  Commission, 

Rules  Xyn  and  XXTTI,  426, 
by  nominating  officer  to  be  an  essential  factor  in  an  exami- 
nation  Rule  XXV, 

to  be  ascertained  and  certified Rules  XXIII  and  XXIX,  428,     431 

persons  bad,  may  be  stricken  from  eligible  list Rule  XTS.,     426 

CHARITIES,  BOARD  OF.    See  '*  Boabd  of  Chabitibb/' 

CHEMISTS. 

classified Class  II,     447 


included  in  Schedule  0 Rule 

CHIEF  EXAMINER.    See  "Ezamineb,  Chisf." 

CITIES. 

mayors  of,  authorized  and  directed  to  prescribe  the  regulations 

for  admission  to  service  of (8,     409 

may  select  examiners  and  establish  regulations  for  the  con- 
duct of  persons  in  the  senrice §8,     409 

regulations  prescribed  by  mayors  must  conform  in  certain 

respects  to  the  State  regulations.' §  8,     409 

are  to  take  effect  upon  approval  by  the  Civil  Service  Com- 
mission  §8     400 

commission  may  inquire  concerning  service,  methods  of  appoint- 
ment, removed,  etc.,  in (16,     412 

regulations  prescribed  and  examiners  appointed  by—  before 

May  29, 1884,  approved  and  confirmed 419 

CITIZENSHIP. 

a  necessary  qualification  for  all  appointees  with  specified  excep- 
tions  RuleXXXV,      436 

CIVIL  ENGINEERS.    See  "Engineers;"  •* Canals." 

CIVIL  SERVICE  OF  THE  STATE. 

defined  by  classification §  6  and  Rule  I,  406,  419 

shall  not  include  elective  officers,  those  appointed  by  the  Gov- 
ernor with  consent  of  the  Senate,  nor  laborers  or  work- 
men  8  7,  109 

positions  in,  to  be  enrolled  in  certain  Schedules Rule  IV,  420 

complete  classification  of 446 

CLASSES. 

in  the  civil  service  defined 451 
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OLASSIPIOATION  OP  OIVIL  SERVIOE.  paob. 

all  places  to  be  filled  by  examination  after 405 

to  be  made  by  the  Governor  before  September  5, 1883 408 

after  being  made,  no  one  to  be  appointed  after  January  4, 1884« 

exoept  after  examination §  7,  409 

to  be  known  as  tiie  **  Civil  Service" Rule  I,  419 

complete,  as  approved  by  the  Governor,  September  3, 1883 446 

GLEBES.    Also,  see  "Clsbkbhifs." 

to  be  classified  in  the  civil  service §  6,  408 

must  not  be  concerned  in  political  assessment  nor  permit  persons 

to  enter  public  offices  to  solicit  them §  11.  410 

first,  second  and  third  ffiudes  of,  included  in  Schedule  B, 

Bule  YII,  421 

in  State  prisons  included  in  Schedule  0 Bule  XX,  426 

fourth  to  seventh  grades  of,  included  in  Schedule  E . .  Bule  XXX,  432 

certain,  included  in  Schedule  A Bule  Y,  420 

CLERKSHIPS.    Also,  see  "Clerks." 

schemes  for  examination  for  several  grades  of 464 

special  regulations  for  examinations  for 476 

COEBCION. 

of  political  action  by  official  authority  denied, 

§  2  and  Bule  III,  405,  420 

made  penal  as  "  bribery  " §  14,  411 

OOMMISSION,  CIVIL  SEBVICE. 

how  appointed  and  removed i§  1>  17,  405,  413 

salaries  of,  and  how  expenses  of  paid §§  1. 17,  406,  413 

duties  of §  2,  405 

notices  of  appointment  and  to  be  made  to, 

S  2  and  Bule  XUII,  405,  486 

to  make  regulations,  etc.,  for  examinations §  2,  405 

to  report  ail  exceptions  from  the  rules §  2,  405 

to  supervise  and  investigate  enforcement  of  rules §  2,  405 

to  make  annual  report  to  the  Legislature §  2,  405 

may  employ  a  chief  examiner,  secretary  and  others §  3,  407 

may  select  members  of  boards  of  examiners, 

i  3,  Bules  XIII  and  XXYI,  407,  424,  430 

what  is  deemed  a  misdemeanor  by  member  of §  5,  408 

on  approval  of,  shall  mayor's  regulations  be  operative §  8,  409 

may  inspect  and  report  examinations  for  municipal  service. .  §  8,  409 

a  majority  of,  shall  oonstitute.a  quorum §  13,  411 

shall  immediately  make  certain  inquiries §  15,  412 

may  secure  attendance  of  witnesses  and  evidence §  16,  413 

appointing  officers  must  inform  of  all  appointments  in  Schedule 

A Bule  VI,  421 

shall  designate  times  and  places  for  examinations Bule  IX,  423 

may  issue  special  regulations  fot  examinations Bule  IX,  423 

•hall  prescribe  blank  forms  for  applications ,,  Bule  X,  ^493 
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COMMISSION,  CIVIL  SERVICE — ( CmUnued).  paob. 

shall  record  all  applications Bule  XII,  434 

shall  direct  chief  examiner  to  prepare  lists  of  subjects,  Bule  XIV,  434 

to  certify  name  for  selection  for  appointment Bule  XVn,  425 

to  give  certificates  of  qualification  in  certain  cases . .  Bule  XXTTT,  428 
shall  consult  heads  of  departments  as  to  scope  of  examination, 

Bule  XXVI,  430 

duties  of,  in  regard  to  non-competitive  examinations,  Bule  XXV,  429 
may  appoint  examiners  and  provide  for  examinations  for  positions 

in  Schedule  D Bule  XXVIII,  431 

temporary  appointments  must  be  reported  to Bule  XXXTV,  434 

may  make  exceptions  from  restrictions  as  to  citizenship  and 

residence Bule  XXXV,   '  435 

shall  discountenance  disclosure  of  political  opinions  by  those 

examined  or  applying Bule  XXXIX,  435 

all  changes  in  the  service  to  be  reported  to Bule  XLIU,  436 

may  publish  a  gazette  of  appointments,  etc Bule  XL VI,  438 

may  make  appropriate  regulations,  etc Bule  XLVII,  438 

will  give  examiners  expert  aid  when  necessary Beg.  8,  440 

reserves  the  right  to  correct  markings  by  examiners Beg.  25,  442 

cannot  advise  persons  as  to  vacancies,  etc ^(i- 19»  442 

cannot  undertake  to  answer  inquiries  relating  to  oases  not 

officially  before  it Beg.  37,  446 

may  order  necessary  stationery,  printing,  etc §  4,  408 

to  provide  in  regulations  for  cities  the  exemption  from  examina- 
tion of  certain  ^ective  officers,  subject  to  provisions  of  chapter 

410,  Laws  of  1884 §  8,  409 

COMMISSIONEBS  OF  EMIGBATION. 

secretary  of,  included  in  Schedule  A Bule  V,     420 

classification  of  those  employed  by Class  VII,     450 

medical  superintendent  of,  Included  in  Schedule  C. . .    Bule  XX,     426 

COMPENSATION.    Also,  see  "Salaby." 

by  the  day,  week  or  month,  how  rated  for  purposes  of  claasifica- 
tion 451 

before  account  for  same  is  rendered,  notice  of  appointment  or 
promotion  must  be  given  to  the  paying  officer —  Bule  XLIII,     436 

COMPETITIVE  EXAMINATIONS.    See  "Examinations." 

COMPTBOLLEB  OF  STATE. 

shall  direct  method  of  accounting  for  salaries  and  expenses  of 
the  Commission , §§4, 17,  408,      413 

deputy  and  confidential  clerk  of,  included  in  Schedule  A, 

Bule  V,     420 

all  appointments  and  promotions  must  be  reported  to,  before 
payment  of  salaries Bule  XLIII,     436 

CONFIDENTIAL  CLEBKS. 

included  in  ScheduleA  i..* ^ BuleV,     420 
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cx)unties.  paob. 

inquiries  as  to  oertain  points  of  service  in,  authorized §  15,     412 

inquiry  as  to  compensation  of  officers  of,  may  be  made §  15,     412 

COURT  OF  APPEALS. 

clerk,  deputy  clerk  and  reporter  of,  classified. .  / Olass  I,     446 

clerk,  deputy  clerk  and  reporter  in  Schedule  A Rule  V,     420 

COURTS. 

criers,  attendants  and  marshals  of,  classified Class  III,     448 

criers,  attendants  and  marshals  of,  in  Schedule  C. . .  .    Rule  XX,     426 
clerks  of.    See  '  *  Clerks.  * ' 

CURATORS.    See  "Museums." 

DEATHS. 

of  persons  in  the  service,  to  be  reported  to  the  Commission, 

Rule  XLIII,      436 
DEPUTIES  OF  PRINCIPAL  OFFICES. 

classified ; Class  T,     446 

included  in  Schedule  A Rule  V,     420 

not  recognized  as  such,  unless  authorized  by  law 451 

DIRECTORS.    See  "  Museums." 

DISCHARGE.    Also  see ''Removals." 

of  persons  in  the  service,  to  be  reported  to  Commission, 

Rule  XUn,      436 
EDUCATIONAL  DEPARTMENT  IN  CITIES. 

persons  employed  in,  or  seeking  to  enter,  exempt  from  examina- 
tion  §8,      409 

ELECTIONS,  OFFICERS  OF. 

now  in  office  and  poll  clerks  exempted  from  examination,  subject 
to  chapter  410,  Laws  of  1884 §  8,      409 

ELECTIVE  OFFICERS. 

not  to  be  classified  in  the  civil  service .'.    §  7,     409 

in  cities  not  subject  to  examination §  8,     414 

ELIGIBLE  CANDIDATES  (Schedule  B). 

no  person  whose  standing  on  amy  subject  is  less  than  50,  or 
whose  general  standing  is  less  than  70,  to  be  placed  on.  Rule  XY,     426 

how  placed  upon  the  register Rule  XVI,     425 

selections  for  appointment  to  be  made  from  the  three  persons 
whose  names  stand  at  the  head  of Rule  XYII,     425 

when  none  are  on,  sufficiently  qualified  in  optional  subjects,  a 
new  examination  may  be  held Rule  XVII,     425 

no  person  on,  to  be  certified  more  than  three  times  to  any  appoint- 
ing officer,  except  at  his  request Rule  XIX,     426 

none  to  remain  on  list  of,  more  than  one  year Rule  XIX,     426 

persons  of  bad  character  may  be  stricken  from  list  of . .  Rule  XIX,     426 
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EMPLOTMENT.    Sameas  "Afpointmeitt."  paox. 
EMPLOY*,  PUBLIC. 

protected  from  politloal  ooercion §  8,  409 

term  defined 8  Bf  409 

ENGINEERS,  CIVIL. 

not  employed  on  canals,  classified Class  n,  447 

scheme  of  examination  for  additional,  on  canals 468 

ENGINEER  AND  SURVEYOR,  STATE.     See  "State  Enoikkeb 

AND  SUBVBYOB." 

ENGINEERS  IN  SALT  WORKS. 

chief,  classified Class  V,  449 

included  in  Schedule  C Rule  XX,  426 

subordinate,  classified Class  V,  449 

included  in  Schedule  C Rule  XX,  426 

ENTOMOLOGISTS. 

classified Class  11,  447 

included  in  Schedule  C Rule  XX,  426 

EXAMINATIONS,  COMPETITIVE.    Also,  see  "Subjects." 

shall  be  open  for  testing  fitness §  2,  405 

shall  be  practical  in  character §  2  and  Rule  IX,  405,  423 

selections  to  be  made  from  those  grades,  and  highest  in, 

§  2  and  Rule  XVn,  405,  425 
regulations  for,  to  be  made  by  the  Commission, 

§  2  and  Rule  XLVII,  405,  438 

boards  of  examiners  for,  how  selected ...  §  3  and  Rule  XIII,  407,  424 

may  be  held  at  other  places  than  Albany §  3,  407 

penalties  for  wrong  and  corrupt  marking  in §  5,  408 

classification  of  service  for  purposes  of,  ordered §  6,  408 

all  positions  to  be  filled  by,  included  in  Schedule  B  . . .  Rule  VII,  421 
may  be  held  at  times  and  places  designated  by  Commission, 

Rule  IX,  423 

ten  days  notice  of,  to  be  mailed  to  applicants Rule  IX,  423 

form  of  application  to  be  admitted  to Rule  X,  423 

list  of  subjects  for,  to  be  prepared  by  chief  examiner . .  Rule  XIV,  424 

minimum  standing  on,  for  eligibility Rule  XV,  425 

names  of  those  who  have  passed  to  be  entered  upon  a  register  in 

order  of  standing Rule  XVI,  425 

method  of  selection  for  appointment  from  eligible  list. 

Rule  XVn,  425 

physical  qualifications  in  certain  ca«es  to  be  tested . .  Rule  XV  ill,  426 
no  one  to  be  admitted  to,  within  one  year  after  examination. 

Rule  XIX,  496 

may  be  required  for  positions  in  Schedule  C Rule  XXI,  428 

for  positions  in  Schedule  C,  how  conducted Rule  XXII,  428 

no  question  in»  shall  refer  to  political  opinions, 

e  13  and  Bule  XXXIX^  411,  4U 
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EXAMINATIONS,  COMPETITIVE  — (ConiinwecJ).  paob. 
when  impraotlcal,  provislo];ial  appolntmeDts  may  be  made, 

Bule  XLII,  486 

regulations  as  to  examiners  for Begs.  6  to  35,  440 

complaints  of  injustice  in "Beg.  15,    441 

papers  in,  may  subsequently  be  inspected  by  candidates,  Beg.  14,  441 

application  for  admission  to Bule  X  and  Beg.  18,  423,  441 

general,  as  to  marking  and  grading Bule  26-30,  430 

priority  of  date  in,  gives  no  advantage Beg.  32,  444 

public  buildings  may  be  used  for §  3  and  Beg.  16,  407,  441 

schemes  of  examinations  for  ...-. 464 

instruction  to  examiners  for  holding 471 

special  regulations  for ! 476 

EXAMINATIONS— LIMITED  COMPETITION. 

appointments  may  be  made  by,  for  positions  in  Schedule  C, 

Bule  XXI,  428 

certificate  of  character  required  of  nominees  for  —  Bule  XXII,  428 

how  to  be  conducted BUle  XXV,  429 

EXAMINATIONS  —  NON-COMPETITIVE.    Also,  see  "  Subjects." 

may  be  had  when  competition  is  impracticable — §  2,  406 

positions  in  Schedule  C  may  be  filled  by Bule  XXI,  428 

what  qualifications  are  to  be  ascertained  by Bule  XXIII,  428 

limit  of  age  and  scope  of,  how  to  be  regulated Bule  XXIV,  429 

how  and  by  whom  held Bule  XXV,  429 

positions  in  Schedule  D  to  be  filled  by Bule  XXVIII,  431 

how  to  be  conducted  for  Schedule  D Bule  XXVIII,  431 

what  qualifications  are  to  be  ascertained  by,  in  Schedule  D, 

Bule  XXIX,  431 
no  question  as  to  partisan  opinions  to  be  asked  in, 

§  13  and  Bule  XXXIX,  411,  435 

may  be  held  for  provisional  appointments  in  Schedule  B, 

Bule  XLII,  436 

.general  regulations  as  to  conduct  of Begs.  5-9,  33-35,  440,  444 

applications  for,  to  be  made  to  appointing  officer Beg,  18,  441 

regulations  for  examiners  in  making Begs.  33-35,  444 

schemes  of  qualification  for,  when  to  be  prepared Beg.  39,  446 

schemes  of  examination 464 

EXAMINATIONS  FOB  PBOMOTION.    See  "  Promotion." 

EXAMINEB,  CHIEF,  OF  CIVIL  SEEVICE. 

how  appointed,  general  duties  and  salary §  3  407 

shall  prepare  lists  for  subjects  for  competitive  examinations, 

Bule  XIV,  424 
Shall   supervise  preparation   of  proper    questions    and   other 

inquiries  for  non-competitive  examinations Bule  XXV,  429 

general  duties  of Begs.  1,  2,  439 

Shall  issue  authority  for  holding  examinations  for  positions  in 

Schedules  B  and  C Beg.  6,  440 

classified Class  I,  446 

included  in  Schedule  A : Bule  V,  420 

67 
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EXAMINEES,  BOARDS  OF.  paob. 

to  be  selected  and  designated  by  Commission  §3  407 

when  selected  from  those  in  civil  service . .  §  3  and  Bule  ZIII.  407,  424 

penalties  for  malfeasance  by  members  of §5,  406 

for  positions  in  Schedule  B  Rule  XIII,  424 

for  positions  in  Schedules  0  and  D Rule  XXVI,  430 

may  be  commissioned  to  examine  for  schedules Rule  XXVI,  430 

may  certify  qualifications  of  persons  examined  for  positions  in 

Schedule  D Rule  XXVIU,  431 

nominations  for  such  positions  may  be  made  to  . ,  Rule  XXVIU,  431 

general  regulations  regarding  all . ! Regs.  6, 17,  440 

general  regulations  regarding  those  for  Schedule  C Reg.  33,  444 

general  regulations  regarding  those  for  Schedule  D Reg.  34,  445 

special,  may  be  selected  by  Commission, 

Rule  XXVI  and  Reg.  10,  430,  445 
to  report  all  violations  of  section  6  of  Civil  Service  Act, 

Rule  XXVI,  430 
members  of,  not  in  official  service  to  receive  a  compensation  of 

five  dollars  per  day -. 407 

general  instructions  to,  for  competitive  examinations 471 

EXCEPTIONS  FROM  EXAMINATION. 

must  be  reported  by  Commission  to  Legislature,  with  reasons,  §  2,     405 
included  in  Schedule  A,  giving  positions Rule  V,     420 

FEES. 

of  witnesses  summoned  before  Commission §  16,     413 

FIREMEN. 

in  State  service, 

classified Class  HI,      446 

included  in  Schedule  D Rule  XXVII,     430 

in  city  service, 

legal  rights  of,  reserved §  8,     409 

FORMS,  BLANK.    See  Special  Index  on  page  479. 

GAME  AND  FISH  PROTECTORS. 

classified Class  I,     446 

included  in  Schedule  A Rule  V,     4S0 

GAZETTE. 

of  positions  filled  by  special  or  "  optional "  attainments, 

Rule  XVn,     4SI6 
of  all  appointments,  promotions,  etc.,  to  be  published. 

Rule  XL  VI,     438 
GEOLOGIST. 

Classified Class  EC,     447 

included  in  Schedule  C Rule  ITT^     4^6 
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governor.  paob. 

may  appoint  and  remove  Civil  Service  Commissioners §  1,  405 

Civil  Service  Commission  to  aid,  in  preparing  rules,  etc §  2,  405 

shall  classify  the  civil  service  of  the  State §  6,  408 

Civil  Service  rules  promulgated  by 419 

classification  of  Civil  Service  approved  by 446 

officers  and  clerks  under,  included  in  Schedule  A Rule  Y,  420 

to  decide  differences  between  Commission  and  heads  of  depart- 
ments       Rule  XXIV,  429 

GRADES.  * 

of  subdivision  in  classified  service  defined 451 

GRADING. 

of  examined  candidates,  how  to  be  made Reg.  29,     443 

GUARDS.    See  "Prisons." 

HEALTH.    See  "Physical  Condition." 
Board  of.    See  "Boaed  op  Health." 
HOSPITALS,  same  as  "ASYLUMS." 
HOUSE  OP  REFUGE,  same  as  "REFORMATORY." 

INQUIRIES  AND  INVESTIGATIONS. 

certain,  to  be  made  by  the  Commission §§2  and  15,  406,  412 

witnesses,  may  be  summoned  in,  by  subpcBna §  16,  413 

witnesses,  fees  of,  allowed,  and  how  paid §  16,  413 

witnesses,  fees  of,  appropriation  to  pay §  6,  414 

INSPECTORS  OF  ELECTIONS. 

exempted  from  examination,  subject  to  provisionsof  chapter  410, 
Laws  of  1884 , §  8,     414 

INSPECTORS. 

of  salt  and  barrels,   See  "Onondaga  Salt  Wobes." 

INSURANCE  DEPARTMENT. 

deputy,  chief  clerk,  actuary  and  private  secretary  in,  included 
in  Schedule  A Rule  V,     420 

JANITORS. 

of  public  buildings,  arsenals,  etc.,  classified Class  III,     448 

of  public  buildings,  arsenals,  etc.,  included  in  Schedule  D, 

Rule  XXVII,     490 
JUDGES  OP  COURTS. 

no  recommendation  by,  except  as  to  character  or  residence  of 
applicant,  oim  be  received §  9,     410 ' 

Keepers.    AIso,  see  "  Pbisons  ; "  "  reformatories." 

of  public  buildings  and  arsenals,  classified Class  III,     4461 

bf  public  buildings  and  arsenals,  included  in  Sched^tile  D,     . . 

Rule  XXYII,     480 
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LABORERS. 

not  to  be  classified  under  the  rules. §  7,     409 

LIBRARIANS, 

classifled Glass  11,     447 


Included  in  Schedule  C Rule  XX,      426 

LIMITED  COMPETITION.    See  "  Competition." 

MARKING. 

of  examination  papers,  how  to  be  made Regs,  tfe-38,  443 

may  be  revised  by  the  Commission Reg.  15,  441 

If  below  fifty  on  any  subject,  further  marking  may  be  dropped, 

Reg.  29,  443 

of  nocninees  to  positions  in  Schedule  C '. Reg.  33,  444 

of  nominees  to  positions  in  Schedule  D Reg.  34,  445 

MARSHALS. 

of  courts,  and  other,  classified Class  III,      44S 

of  courts,  and  other,  included  in  Schedule  C Rule  XX,      426 

MATRONS.    See  "  Asylums  ;  "  "  Reform atoribs." 

MAYORS.    See  "Cities." 

MECHANICS,  EXPERT. 

in  prisons  and  reformatories,  classified Class  YI,  449 

in  prisons  and  reformatories,  included  in  Schedule  D, 

Rule  XXVII,  430 

in  asylums,  etc.,  classifled Class  VII,  459 

in  asylums,  etc.,  included  in  Schedule  D Rule  XXVII,  430 

MESSENGER  OF  COMMISSION. 

how  appointed  and  salary §  8,      407 

MESSENGER. 

classified .". . .  Class  DI,     448 

included  in  Schedule  B Rule  VII,      421 

scheme  of  examination  for 466 

MILITARY  SERVICE.    See  "Army;"  "Navy." 

MINIMUM  STANDARD. 

of  attainment  in  competitive  examinations  is  fifty  on  each 
obligatory  subject  and  seventy  on  the  ascertained  average  of 
all  such  subjects Rule  XV,      425 

those  who  have  passed  at,  and  above  to  be  placed  upon  a  register 
or  eligible  list Rule  XVI,      425 

MUSEUMS. 

directors  or  curators  of,  classifled Class  II,     447 

directors  or  curators  of,  included  in  Schedule  C  .......  Rule  XX,     426 
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NAVY.  PAoiB. 

person  honorably  discharged  from  service  of  U.  S.,  In  late  war, 
entitled  to  certain  preference §  4  and  Rule  XHV,  408,     437 

statement  of  service  in,  to  be  made  in  application Bule  X,     423 

persons  honorably  discharged  from,  etc.,  to  have  preference  In 
notification  for  examination Bule  XII,     424 

persons  honorably  discharged  from,  etc.,  to  be  indicated  on  cer- 
tificate for  selection,  and  preferred  Bule  XVII,      425 

NOMINATION. 

for  non-competitive  examination,  Schedule  0, 

Bules  XXI  and  XXV,  428,     429 

for  non-oompetitive  examination,,  must  be  accompanied  by  cer- 
tificate of  character  BuleXXin,     428 

must  not  be  infiuenced  by  examiner  or  other  person  serving 
under  Commission Beg.  U,     441 

NON-OOMPETITIVE  EXAMINATION.    See  "Examination." 

NHBSES.    See  "Asylums." 

OBLIGATOBY  SUBJECTS.    See  "  Subjects,"  etc. 

OFFIOEBS,  PUBLIC. 

their  duty  to  aid  in  carrying  the  Civil  Service  rules  into  effect,  §  2,     405 

must  not  use  authority  or  influence  to  coerce  the  political  action 
of  any  person  or  body §  2,      405 

must  report  to  the  Commission  all  appointments,  employments, 
rejections,  transfer;9,  resignations  and  removals,  with  dates 
thereof §  2  and  Bule  XLIII,  405,     486 

must  report  all  appointments  or  employment  of  persons  to  the 
Comptroller  or  other  officer  authorized  by  law  to  pay  account 
for  services Bule  XLIII,     436 

their  action  in  respect  to  the  execution  of  the  Civil  Service  Act  to 
be  investigated  by  the  Commission §  2,     405 

to  allow  the  use  of  public  buildings  for  holding  examinations, 

and  to  facilitate  the  same §  3,     407 

*      to  be  classified  in  the  Civil  Service §  6,     408 

none  classified,  to  be  appointed  after  January  4, 1884,  except  as 
provided  by  the  rules  §  7,     409 

those  elected  or  appointed  by  the  Governor  with  consent  of  the 
Senate  not  to  be  classified §  7     409 

no  recommendation  of  certain,  except  as  to  character  or  resi- 
dence' of  applicant.to  be  received §  9,     410 

shall  not  compel  or  induce  those  in  public  service  to  pay  political 
Msessments §  11,     410 

shall  not  be  guilty  of  certain  acts  defined  as  bribery  by  the  act, 

§  14,     411 

the  term  "  public  officer  "  defined §  14,     411 

OPPICEBS,  CITY.    See  "Cities." 
OPFICEBS,  COUNTY. .  See  "County." 
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ONONDAaA  SALT  WORKS.  paghs, 

deputy  superintendent  of,  classified  Class  I,  446 

deputy  superintendent  of,  included  in  Schedule  A Bule  Y,  420 

classification  of  subordinates  in  tlie Class  V,  449 

subordinates  of,  in  Scliedule  C * Rule  XX,  426 

subordinates  in  Schedule  D Rule  XXVII,  430 

subordinates  in  Schedule  E Rule  XXX,  432 

OPINIONS.    See  "Political  Opinions." 

OPTIONAL  SUBJECTS.    See  "  Subjects,"  btc. 

ORDERLIES. 

in  public  buildings,  classified Class  m,  448 

in  public  buildings,  included  in  Schedule  B Rule  VII,  421 

in  public  buildings,  scheme  of  examination  for 466 

in  asylums.    See  *  *  Asylums.  ' ' 

OVERSEERS. 

of  pumps.    See  "  Onondaga  Salt  Wobks.'* 

PARTISAN. 

opinions.    See  "  Political  Opinions." 

PATHOLOGIST.    See  "  Asylums.  ' ' 

PENALTIES. 

for  malfeasance  by  any  commissioner,  examiner,  etc §  5,     408 

for  violating  laws  in  regard  to  political  assessments §  12,     411 

for  bribery  as  defined  by  the  act §  14,     411 

PHYSICAL  CONDITION. 

of  applicants,  to  be  certified  formally Rule  X,     423 

of  applicants,  when  of  prime  importance  to  be  specially  certified, 

Rule  XVIII,      426 
of  nominees  for  non-competitive  examination  to  be  certified. 

Rule  XXIII  and  XXIX,  428,      43.1 

PHYSICIANS.    See  "  Asylums  ;"  "  Prisons  ;"  "  Reformatories." 

certificate  of,  as  to  physical  condition  of  applicants Rule  X,      423 

POLICEMEN. 

in  cities,  certain  legal  rights  of,  reserved §  8,     409 

POLITICAL  ASSESSMENTS.    See  "Assessments." 
POLITICAL  FUND.    See  "Assessments." 

POLITICAL  OPINIONS  OR  AFFILIATIONS. 

must  not  be  referred  to  in  any  recommendation  or  question, 

§  13  and  Rule  XXXIX,      411 
no  regard  must  be  paid  to,  in  selection,  appointment  or  promo- 
tion   Rule  XXXVI,      435 
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POLITICAL  SERVICE  OR  ACTION.  page. 

no  one  under  any  obligation  to  render §  2  and  Rule  II,  405 

can  not  be  coerced  by  bribery  or  threats,  or  attempt  to  do  so, 

without  incurring  a  penalty §14,  411 

declaration  that  no  one  has  a  right  to  coerce Rule  III,  420 

POLL-CLERKS. 

of  election  exempt  from  examination,  subject,  however,  to  pro- 
visions of  chapter  410,  Laws  of  1884 §  8,      414 

PORTERS  AND  PORTERESSES. 

in  public  buildings  classified Class  m,     448 

in  public  buildings,  included  in  Schedule  D Rule  XXYII,     430 

PRINCIPALS  — NORMAL  SCHOOLS. 

classified Class  11,     447 

included  in  Schedule  A Rule  V,     420 

PRISONS. 

clerk  of  Superintendent  of,  included  in  Schedule  A Rule  Y,  420 

agents,  wardens  and  subordinates  in,  classified Class  YI,  421 

guards  in,  included  in  Schedule  D Rule  XXYII,  430 

wardens,  agents,  physicians  and  matrons  included  in  Schedule  0, 

Rule  XX,  426 

keepers  in,  included  in  Schedule  E Rule  XXX,  432 

temporary  appointments  in,  for  thirty  days Rule  XXXIY,  435 

clerks  of  prisons  included  in  Schedule  C Rule  XX,  426 

PRORATION. 

necessary  before  any  absolute  appointment  in  Civil  Service, 

§  2  and  Rule  XL,  405,      436 
shall  be  for  a  term  of  three  months,  during  which  the  conduct 

and  capacity  will  be  observed Rule  XL,     436 

if  satisfactory,  absolute  appointment  will  be  made Rule  XL,     436 

PROMOTIONS. 

shall  be  made  on  the  basis  of  merit  and  competition §  2,     405 

no  one  to  receive,  after  January  4, 1884,  unless  examined, 

§  7  and  Rule  XXXII,  409,      433 
positions  to  be  filled  by,  included  in  Schedule  E, 

Rules  XXX  and  XXXI,  432,     433 
V)  be  made  by  appointing  officer  and  by  successive  grades. 

Rule  XXXI,       433 
to  be  by  selections  from  without  the  service,  if  none  in  the 

inferior  grades  are  fit Rule  XXXI,     433 

•  to  be  based  upon  positive  merit  and  superior  qualifications  as 

shown  by  previous  service Rule  XXXII,      433 

for  purposes  of,  records  of  efficiency  and  conduct  are  to  be  kept 

in  all  public  offices Rule  XXXII,     433 

examinations  for,  how  to  be  conducted Rule  XXXII,     433 
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muEit  not  be  made  from  one  subdivision  or  class  to  another, 

except  by  examination  and  certification Rule  XXXVII,     435 

in  making,  no  regard  to  be  paid  to  partisan  opinions,  etc.. 

Rule  XXXVI,      435 

every,  to  be  reported  to  the  Commission Rule  XLIII,     436 

every,  to  be  reported  to  the  Comptroller  or  other  oflftcer  paying 

account  for  services Rule  XLIII,     436 

every,  to  be  published  by  the  Commission*. Rule  XL VI,     436 

recommendations  for^  by  persons  not  in  the  service,  to  be  disre- 
garded   Rule  XXXIII,     433 

PUBLICATION. 

of  changes  in  schedules  whenever  made , Rule  IV,     420 

of  gazette,  of  appointments,  etc.,  In  the  service.  . . .  Rule  XL VI,     438 
of  certificates  of  character,  when  expedient Rule  XLVI,      438 

PUBLIC  BUILDINGS, 

trustees  of,  to  assign  and  furnish  proper  rooms  at  Albany  for  the 

use  of  the  Commission §  4,  408 

all,  outside  of  Albany,  may  be  used  for  Civil  Service  examina- 
tions   §  3.  407 

superintendent  of,  classified Class  I,  446 

superintendent  of,  included  in  Schedule  A Rule  V,  420 

subordinates  employed  in,  classified Class  III,  448 

subordinates  employed  in,  included  in  Schedule  C Rule  XX,  426 

orderlies  In.    See  "  Orderlies.  " 

PUBLIC  EMPLOY^.    See  "  EmpoyA,  Public." 

PUBLIC  INSTRUCTION. 

deputy  superintendent  of,  included  in  Schedule  A Rule  V,     420 

QUALIFICATIONS. 

physical  and  moral,  of  applicants,  to  be  certified Rule  X,  423 

where  special  or  "  optional "  are  required  in  positions  in  Sched- 
ule B,  they  must  be  specially  published Rule  XVII,  425 

physical,  of  applicants,  may  be  required  to  be  specially  certified, 

Rule  XVIII,  426 

all  positions  of,  recognized  special,  classified Class  II,  447 

all  positions  of,  recognized  special,  Included  In  Schedule  C, 

Rule  XX,  426 

special,  of  competitors  in  Schedule C,  to  be  published,  Rule  XXII,  428 

classes  of,  for  po^itions  in  Schedule  C,  given Rule  XXIII,  428 

for  determining,  for  positions  in  Schedule  C,  the  head  of  the 

department  to  be  consulted Rule  XXIV,  429 

same  classes  of,  for  Schedule  D  as  Schedule  C Rule  XXIX,  •431 

superior,  and  positive  merit  to  govern  in  making  promotions, 

Rule  XXXII,  433 
boards  of  examiners  may  have  expert  aid  when  ascertaining 

special Reg.  8,  440 

register  of,  and  subjects  for  examinations 464 


hcDSSL  TO  Bulbs  and  Bbguxjltions.  637 

QUARANTINE  HOSPITAI43.  paqb. 

medloal  inspector  of,  classified Glass  II,     447 

medical  inspector  of,  included  in  Schedule  0 Bule  XX,     426 

QUORUM. 

of  Commission,  to  be  a  majority  of  its  members §  15,     412 

RAILROAD  COMMISSION. 

secretary  of,  included  in  Schedule  A Rule  Y,     420 

RECEIVERS  OP  SALT  DUES.  ^ 

classified Class  V,     449 

included  in  Schedule  E Rule  XXX,     432 

RECOMMENDATIONS. 

for  place  by  certain  public  ofQcers,  except  as  to  character  and 

residence  shall  not  be  received §  9,     410 

shall  not  relate  to  political  opinions  or  affiliations, 

S  13  ^nd  Rule  XXXYIII,  411,      435 
of  character  of  applicants  shall  be  certified  by  not  less  than  three 

-  nor  more  than  five  reputable  citizens Rule  X,     423 

for  promotion,  made  by  persons  not  in  service  to  be  disregarded, 

Rule  XXXIII,      434 
employ^  may  be  required  to  show  that  such,  by  outside  persons 
were  not  procured  by  him Rule  XXXIII,     434 

RECORDS  OP  COMMISSION. 

shall  contain  notes  of  all  examinations {2,  405 

shall  comprise  a  complete  roster  of  all  persons  in  the  service  and 

all  changes  therein §  2,  406 

shall  be  under  charge  of  the  Secretary Reg.  3,  439 

REPORMATORIES. 

general  clc»siflcation  of  persons  in Class  YI,  449 

superintendents,  physicians,  chaplains  and  principal  matrons  in, 

included  in  Schedule  C Rule  XX,  426 

keepers  in,  included  in  Schedule  E Rule  XXX,  432 

guards  in,  included  in  Schedule  B Rule  YII,  421 

guards  in,  scheme  of  examination  of 467 

all  others  in,  included  in  Schedule  D Rule  XXYII,  430 

teachers  in,  included  in  Schedule  B Rule  YII,  421 

teachers  in,  scheme  of  examination  for 467 

temporary  appointments  in,  for  thirty  days Rule  XXXIY,  434 

REGISTER. 

« of  applicants  in  order  of  reception Rule  XII,  424 

of  eligible  candidates,  how  to  be  prepared Rule  X YI,  425 

certificate  from,  for  selection Rule  XYII,  425 

no  person  on,  shall  be  certified  to  same  officer  more  than  three 

times,  except  by  his  request Rule  XIX,  426 

no  person  shall  remain  on,  longer  than  one  year Rule  XIX,  426 

68 
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REGULATIONS.  »ao& 

under  the  rules  may  be  made  by  Oommisslon §  2  and  Bale 

XLVn,      438 
special,  for  examinations,  will  be  issued  by  Oommisslon  when 

expedient: ! . .  Rule  Et,     423 

code  of  general,  by  the  Oommisslon 

for  admission  to  service  of  cities,  must  be  prescribed  by  mayors 

thereof 409 

for  admission  in  cities  issued  before  May  29, 1884,  ratified 407 

REMOVAL. 

of  persons  from  service  to  be  reported  to  the  Oommisslon §  8 

and  Rule  XLHI,  406,      436 
the  power  of,  vested  by.  law  in  any  officer  not  impaired  by  the 

rules RuIeXLV,     437 

of  all  persons  in  service  to  be  published  in  gazette . .  Rule  XLYI,     438 

REPORT  OP  OOMMISSION. 

must  be  made  annually  to  the  Legislature $2,      406 

shall  include  all  exceptions  from  examinations  with  the  reasons 

thereof 5  2     405 

shall  contain  all  matters  touching  the  enforcement  of  the  Oivil 

Service  Act §2,      405 

shall  contain  copies  of  regulations  issued  by  the  mayors  of  cities 

and  the  character  and  practical  effect  to  the  same §  8,     400 

shall  show  any  exceptions  from  certain  restrictions,  Rule  XXXYI,     435 
shall  report  provisional  appointments  in  Schedule  B  by  non- 
competitive examination Rule  XLII,     436 

RESIDENOE. 

in  State  one  year  essential  to  appointment  or  emplojrment  in 
Civil  Service Rule  XXXV,     435 

RESIGNATIONS. 

of  persons  from  the  service  to  be  reported  to  Oommision, 

Rule  XLni,      436 
of  persons  from  the  service  to  be  published  by  Commission, 

Rule  XLYI,     438 
RESPONSIBILITY.  OFFICIAL. 

in  making  appointments  is  in  appointing  officer  subject  only  to 
qualification  prescribed  by  the  rules Rule  XLV,     437 

RULES  FOR  THE  CIVIL  SERVICE. 

the  C6mmlssion  to  aid  Governor  in  preparing ^ ...  §  2,  405 

when  promulgated,  shall  be  binding  on  all  officers §  2,  405 

shall  provide  and  declare  certain  things §  2,  405 

necessary  exceptions  from,  to  be  reported  by  the  Commission 

with  reasons  therefor §  2,  405 

practical  effect  of,  to  be  reported  by  Commission §  2,  405 

may  direct  examinations  to  be  held  outside  of  Albany §  3,  407 
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right  of  examination  under,  if  obstructed  or  defeated §  5,     408 

after  promulgation  of,  after  January  4, 1884,  no  person  shall  be 

appointed  or  promoted  except  under •  §  '3^i     409 

prepared  by  the  Commission  and  approved  and  promulgated  by 

the  Governor Rules  I  to  XLVII,     438. 

SANITARY  EXPERTS. 

classified Class  II,     447 

included  in  Schedule  0 Rule  XX,     426 

SALARY. 

of  Civil  Service  Commissioners ^. . .  §  1,  405 

of  chief  examiner,  secretary,  etc §3,  407 

promise  or  threats  of  increase  or  decrease  in,  is  made  penal  as 

"  bribery  "  in  certain  cases §  14,  411 

when  by  day,  week  or  month,  how  computed  for  the  purpose  of 

classification 451 

SALT  WORKS.    See  "Onondaga  Salt  Wobks."* 

SCHEDULE  A. 

positions  included  in Rule  V,     420 

appointments  to  positions  in,  how  made Rule  YI,      421 

appointments  to  positions  in,  to  be  reported  to  Commission, 

Rule  VI,      421 
SCHEDULE  B. 

positions  included  in Rule  VII,  421 

applications  for  positions  in,  how  made Rules  X  and  XI,  423,  424 

examinations  for  positions  in Rules  XII  to  XVI,  424 

selections  to  fill  vacancies,  how  made Rule  XVII,  425 

methods  of  marking  and  grading  for Regs.  2&-29,  443 

schemes  of  examination  for 464 


SCHEDULE  C. 

positions  included  in Rule  XX, 

appointments  to,  how  made Rules  XXI  and  XXV,  428, 

competitive  examinations  for Rule  XXII, 

non-competitive  examinations  for Rule  XXIII, 

boards  of  examiners  for Rule  XXVI, 

schemes  of  qualifications  for,  when  published Reg.  39, 


SCHEDULE  D. 

positions  included  in Rule  XXVII,  430 

appointments  to,  how  made Rule  XXVIII,  431 

classes  of  qualifications  for Rule  XXIX,  431 

bockrds  of  examiners  for Rule  XXVI  and  Regs.  9  and  34, 

430, 440,  445 

subjects  of  examinations  for Rule  XXIX,  Reg.  34,  431,  445 


540  Index  to  Bulbs  akd  Bsgulations. 

SCHEDULE  E. 

positions  in,  to  be  filled  by  promotions Bale  XXXI,     433 

included  in Rule  XXX,     43S 

SEAL,  OFFICIAL. 

may  be  provided  by  the  Commission §  4,     408 

SECRETARY  OF  COMMISSION. 

how  appointed  and  salary  of §  3,  4fl7 

may  administer  certain  oaths §  2,  406 

classified Class  I,  446 

included  in  Schedule  A Rule  V,  4S0 

general  duties  of,  defined. . ., Reg.  3,  439 

SECRETARY  OF  STATE. 

deputy  of,  included  in  Schedule  A ,  Rule  V,     49(i 

SECRETARIES  OF  STATE  BOARDS. 

classified Class  I,      446 

included  in  Schedule- A Rule  V,      490 

SENATE. 

may  require  any  person  nominated  for  its  confirmation  to  be 
classified  and  pass  an  examination §  7,     409 

no  reoommendaUon  for  place  shall  be  received  from  any  member 
of,  except  as  to  character  and  residence §  9,     410 

no  recommendation  for  place  from  officer  confirmed  by,  shall  be 
received,  except  as  to  character  and  residence §  9,      410 

STATE  ENGINEER  AND  SURVEYOR. 

deputy  of,  included  in  Schedule  A Rule  V,     490 

engineers  under.    See  "  Canals." 

STATE  TREASURER. 

deputy  of,  chief  clerk,  bookkeeper  and  pay  clerks  included  in 
Schedule  A , Rule  V,      490 

STEAM  ENGINEERS. 

included  in  Schedule  D Rule  XXVII,      490 

STENOGRAPHER  OF  COMMISSION. 

how  appointed  and  salary  of §  3,     407 

general  duties  of Reg.  4,      440 

STEWARDS.    See ''Asylums." 

SUBDIVISIONS. 

of  classes  defined 451 

no  transfer  from  one  to  another  without  an  examination, 

Rule  XXXVII,      435 
SUBJECTS  OF  EXAMINATION. 

Obligatory, 

general  standing  based  on  proficiency  in Rule  XJV,     494 

minimum  in  each  is  fifty,  and  in  general  average  of  all  is 
seventy Rule  XV,     495 
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marking  of,  how  made Beg.  26»  443 

schemes  of  examination,  Schedule  B 464 

Optional, 

may  be  added  to  the  obligatory  ones Rule  XIY,  424 

standing  on,  how  recorded Rule  XVI,  426 

when  to  be  certified  for  selections  in  appointment,  Rule  X YII ,  426 

standing  on«  how  ascertained Reg.  29,  443 

schemes  of,  for  Schedule  B 464 

persons  selected  for  proficiency  in,  to  be  specially  gazetted. 

Rule  XVII,  426 
for  Schedule  0,  to  be  determined  by  Oommission  in  consulta- 
tion with  heads  of  departments Rule  XXIV,  429 

for  Schedule  0,  questions  in,  to  be  prepared  by  the  chief 

examiner Rule  XXV,  429 

for  Schedule  G,  will  be  published  from  time  to  time . .  Reg.  39,  446 

for  Schedule  C,  schemes  for,  how  published 464 

SUPERINTENDENTS  OF  DEPARTMENTS.  See  "  Insurance  ; "  "  Bank- 
inq;'*   "Prisons;"   "Public  Buildings;"  "Asylums;"  "Re- 
formatories." 

SUPERVISORS  OF  AQUEDUCTS, 

at  salt  works,  classifi,ed Class  V,     449 

at  salt  works,  included  in  Schedule  C Rule  XX,     426 

TEMPORARY  APPOINTMENT. 

shall  not  be  made  of  persons  ineligible  to  a  permanent  appoint- 
ment  *. . .  Rule  XXXIV,      434 

of  substitutes  in  asylums,  prisons  and  reformatories  permitted 
for  thirty  days Rule  XXXIV,     434 

every  such  must  be  reported  'within  five  days Rule  XXXIV,     434 

TRADESMEN,  EXPERT. 

in  asylums,  etc.,  classified Class  VII,     460 

in  asylums,  etc.,  included  in  Schedule  D Rule  XXVII.     430 

TRANSFERS. 

none,  without  examination,  except  to  similar  position. 

Rule  XXXVI,      436 

all  must  be  reported  to  Commission  for  record, 

§  2  and  Rule  XLIII,  406,     436 
TREASURER. 

of  asylums.    See  *  *  Asylums.  ' ' 
State.    See  "State  Treasurer." 

VACANCIES. 

in  positions  in  Schedule  A,  how  filled Rule  VI,  421 

in  positions  in  Schedule  B,  how  filled Rule  XVII,  426 

in  positions  in  Schedule  C,  how  filled «...  Rule XXV,  429 

in  positions  in  Schedule  D,  how  filled Rule  XXVin,  431 

in  positions  in  Schedule  E,  how  filled Rule  XXXI,  433 

Commission  can  not  advise  applicants  of « < Reg.  19»  442 
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WATCHMEN.  tjm 

classified Olaas  in,  448 

included  in  Schedule  D Rule  XXVII,  430 

WEIGHTS. 

given  subjects  in  examination,  how  used,  Rule  XIY,  B/eg,  29,  424,  443 

given  subjects  in  examination  in  Schedule  B 464 

WORKMEN.  . 

not  to  be  classified  under  the  rules §  6,  408 

WITNESSES. 

may  be  summoned  by  Commission  by  subpcena §  16,  413 

fees  of,  allowed  and  how  paid §  16,  413 

appropriation  for  fees  of , §  6,  414 


